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SENATE JUDICIARY COMMITTEE MEETING -- February 6, 1967 Page 2 


_ Senate Bill No. 194 was presented to the committee. Senator 
Judge, chief author of the bill, appeared before the committee in 
behalf of his bill. Ross Cannon, Special Assistant in the Attorney 
General's Office, also appeared before the committee to explain this 
bill. He informed the committee that the main purpose of the bill is 
to clarify what the law now states. He said that the advantage of 
protecting a sealed bid is the advantage of getting a better rate of 
interest, and that this bill would make it clear to the issuers that 
they may protect sealed bids if they so desire. Appearing before the 
committee as opponents to the bill were Jim Snow and Mr. Hodges. Their 
main objection to the bill was the "may" in the bill which they felt 
would confuse the issue and would open the door to negotiation. They 
also felt it would be harmful to the taxpayer if this law were passed. 


Senate Bill No. 115 was then taken up by the committee. Senator 
Dussault informed the members that Senator Shotte and Alex Stephenson 
appeared before the committee to testify in behalf of this bill, but 
could not stay until the bill was heard. Senator Turnage made a 
' Itotion, seconded by Senator Dzivi, that Senate Bill No. 115 do not 
pass. The motion was carried. 


Senate Bill No. 236 was considered by the committee. Senator 
Rehberg explained this bill to the committee, in the absence of the 
chief sponsor. After consideration of this bill, Senator Dzivi made 
a motion, seconded by Senator Turnage, that SEnate Bill No. 236 do 
not pass. The motion was carried. 


Senate Bill No. 175 was then considered by the committee. After 
consideration, Senator Gilfeather made a motion, seconded by Senator 
Dzivi, that Senate Bill No. 175 do pass. The motion was carried. 


Senator Dussault then discussed Senate Bill No. 20 with the 
members of the committee. He told the committee that, due to the 
shortness of time for transferring bills to the House, that the House 
Judiciary Committee had requested that the Senate Judiciary Committee 
recommend do pass on this bill and that the amendments could be made 
in the House. After consideration, Senator Turnage made a motion, 
seconded by Senator McGowan, that Senate Bill No. 20 do pass. The 
motion was carried. 


Senator Gilfeather made a motion, seconded by Senator McGowan, 
that Senate Bill No. 176 be let to lie in the committee. The motion 
was carried. 


Senate Bill No. 194 was considered by the committee. After 
consideration, it was moved by Senator Turnage and seconded by 
Senator McGowan, that Senate Bill No. 194 do not pass. The motion 
was carried. 


fenkes 


DO PASS | STANDING COMMITTEE REPORT — 


DO NOT PASS 
BE ‘CONCURRED IN 


OOOO 


BE NOT CONCURRED IN February 7 19 61. 
BE ADOPTED . OE ee gn et 
SABE) NOT “ADOPTED G9 ioe siecle wc d nia bod “oe Oe ee ie a he ok 
MR, PRESIDENT: 
roe 
We, your committee i Se Secret ON a a oa beset ees ; 
a : 20 cyte 
having had under dofisidelelionseaie sesh. PEN ES Sc sapaaicostt aca anal casa te cstats eaecia ac ~ Bill Nov. rc ecee a 


A BILL FOR AN ACT ENTITLED: "AN ACT CREATING A MONTANA CODE OF CRIMINAL 
PROCEDURE, TO CODIFY AND GENERALLY REVISE THE STATUTES WHICH GOVERN 
COURT PROCEDURES IN CRIMINAL MATTERS." 


ae eeneeeeeet nesses 


Respectfully report as follows: That......-.-ssscscecscsoscecsssecesccesnenssconinne tarsnccueseecteceasaeaecentyseesseneanenensnceseenansses 


of sale thereof 2-10 


Lew ie 
SUR TELA: 
SB 20 Creating Montana Code of 
Judiciary Criminal Procedure 2-11 2-21 
Committee 
$586 Providing that if vacancy . 
McoOmber, An-! occurs in multi-county senatorial 
derson, Edwardsor rep. distr., before election, 
et al ’ game to be filled by comm. of 32-11 2-15 
—- ++ + members -from-each county 
SB 87 Providing that vacancies in 
‘ McOmber,An- either House shall be filled 2-15 
derson,Ed- by Board or bds. of Co. Comm. 2-11 
_wardsa, et al 
SB 119 Metropolitan sanitary and/or 
Vainio,Flynn, storm sewer districts 2-10 2-16 
Turnage,Schotte, 
Tracy 
—~ “SB 181 ~~ "Amending Sec. 43-107, R.C.M.47 
' Judiciary to redefine Congressional dis- 
Comm. tricts 2-10 2-16 
“SB 216 ~ requiring info. agents to report 
Kafka, by to St. Bd.ofEqual. all sums 
request upon which no withholding tax 
has been deducted 2-lp arey 
—-8B 231 °°°~ . ee: 
grott Duseauit, ToLsting £0 ponds of Sege 
. ae ion dis P 2-21 


we, 


2-22 


BE CON- 


CURRED 
IN 


' 
’ 


ho 
' 
Oo 


2-16 


2-22 


si 


BE CONCURRED BY 


InN .” 


BE NOT 
CONCURRED 
IN 


BE CON- 
curred in 


BE CON- 
CURRED IN 


BE CON-=- 
CURRED 
IN 


BE CON- 
CURRED IN 


GOV 
NOR 


. KILLE 


BY 
SENAT 


SIGN} 
BY 
GOVE: 


JUDICIARY COMMITTEE 


February 20, 1967 


The House Judiciary Committee met upon adjournment February 
20, 1967, with Chairman Mather presiding. All members were 
present except Prevost and Sullivan. 


SB 151, relating to definition of "injury" under Workmen's 
Compensation Act, was discussed by Senator Mahoney, chief sponsor. 


Also appearing as proponents were: 


Lt. Governor Ted James 

James S. Umber, Montana State AFL~CIO 

J. H. McAlear, Attorney, Red Lodge, Montana, who 
also introduced Bob Miller of Red Lodge, 
who had a dispute with the Industrial Accident 
Board, and Mr. McAlear stated his case would 
have been compensated before 1961 and should 
be compensated, 

Richard McCreanor, Montana State District Council of Labor 
and Montana Building & Trades Const. 

Reed W. Mathews, State Branch Op. Engrs. 

Dr. Bennett, who proposed amendments to the pill 

Senator Mackay, who testified as to Bob Miller's 
case and verified what Mr. McAlear had said 


Appearing as an opponent was: 
R. L. Brown, The Anaconda Company 


SB 162, relating to formal requisites of financing 
statements, was discussed by Walter Murfitt, representing Montana 
Land Title Assn. Senator Haughey, chief sponsor, was unable to 
appear. Also testifying for the bill was F. B. (Fritz) Weed, 
Montana Land Title Association, who is a realtor in Helena, Montana. 


SB 216, requiring information agents to report to State Board 
o£ Equalization all sums upon which no withholding tax has been 
deducted, was discussed by Sen. Kafka, sponsor. 


COMMITTEE action was as follows: 


‘SB 184 - moved by Harrison that it BE CONCURRED IN. Motion 
carried, 


SB 216 - moved by Hall that it BE CONCURRED IN, Motion 
carried. 


SB 151 - subcommittee selected by Chairman Mather to consist 
of: Murphy, ch., Wallander, Hall. 


SB 20 -— Judge Castles and Professor Elison were here to 
discuss possible amendments, as was Sen. Hibbs. It was decided 
that since the Court will be empowered to make amendments, the 
bill should be passed through the committee (be concurred in) and 
sent to the House. Accordingly, Murphy made the motion that 
SB 20 BE CONCURRED IN. Motion carried. 


JUDICIARY COMMITTEE 
February 21, 1967 


The House Judiciary Committee met upon adjournment February 
21, 1967, with Chairman Mather presiding. All members were present 
except McCulloch, Bailey, Prevost and Sullivan. 


SB 231 was considered first, and as Senator Groff could not 
stay, Mr. Murphy explained the bill, which has to do with bonds of 
irrigation districts. 


SB 233 was considered, with chief sponsor, Sen. Keenan, appear- 
ing. Representative Stimatz also spoke as a proponent. 


SB 113 was heard, with Sen. Dzivi appearing for the Highways 
& Transportation Committee, as he did also for SB 114. Alex 
Stephenson appeared very briefly on both bills, and John Fouse 
spoke and asked that SB 114 be killed because of objections by 
the regional office of Health, Education & Welfare which said 
it was not in compliance with the Social Security Act. 


SB 243 was considered, with Sen. Dzivi speaking on behalf 
of Sen. Dussault, chief sponsor. 


SB 20 was discussed again, and Sen. Dzivi testified as to 
certain amendments he, Sen. Hibbs and others would like. It was 
brought out again, as Judge Castles has stated, that this can be 
done by the Supreme Court hereafter pursuant to its rule making 
power. After consideration, committee action was as follows: 


SB 20 - Stimatz moved to reconsider this bill. Motion failed. 
Therefore, it will be reported out pursuant to yesterday's minutes 
as being concurred in by this committee. 

$3 231 - Hall moved that it BE CONCURRED IN. Motion carried. 

SB 233 - Harrison proposed an amendment by motion, and motion 
carried. Harrison moved that SB 233 BE CONCURRED IN, AS AMENDED. 


Motion carried. 


SB 113 - Goan moved that it be amended, and, AS AMENDED, 
BE CONCURRED IN. Motions carried. 


SB 114 - Murphy moved that it BE NOT CONCURRED IN. Motion 
carried. 


SB 243 - Hall moved that it BE CONCURRED IN. Motion carried. 


There being no further business, the meeting was adjourned. 


ae 
W. S. MATHER, CHAIRMAN 
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by the Montana highway commission where federal aid is 
obtained from the bureau of public roads or the depart- 
ment of agriculture of the United States; neither shall a 
successful bidder be required to be licensed as provided 
herein before the awarding and execution of any contract 
to be let by the state highway commission where federal 
aid from the bureau of public roads or the department of 
agriculture of the United States is mvolved.’’ 


Section 3. The state, county, city or any agency or 
department thereof, as deseribed in section 84-3501 (b), for 
whom the contractor is performing public work, shall with- 
hold, in addition to other amounts withheld as provided 
by law, one per cent (1%) of all payments due the con- 
tractor and shall transmit such moneys to the state ‘board 
of equalization. In the event that the one per cent (1%) 
of gross receipts Js not withheld as provided, the con- 
tractor shall make payment of these amounts to the state 
board of equalization within thirty (30) days after the 
date on which the contractor receives each increment of 
payment for work performed by the contractor. Any 
overpayment of the one per cent (1%) of gross receipts 
withheld, or paid by any contractor hereunder, shall be 
refunded by the state board of equalization at the end of 
the meome year upon written application therefor. 


Section 4. The additional license fees withheld or other- 
wise paid as provided herein may be used as a credit on 
the contraetor’s corporation Heense tax provided for in 
title 84, chapter 15, R.C.M. 1947, or on the contractor’s 
income tax provided for in title 84, chapter 49, R.C.M. 
1947, depending upon the type of tax the contractor is 
required to pay under the laws of the state. 


Personal property taxes paid in Montana on any per- 
sonal property of the contractor which is used in the busi- 
ness of the contractor and is located within this state may 
be credited against the license fees required under this 
act. However, in computing the tax credit allowed by this 
act against the contractor’s corporation license tax or 
income tax, the personal property tax credit against the 
licensee fees herein required shall not be considered as 
license fees paid for the purpose of such income tax or 
corporation license tax credit. 


ce 


Section 5. The state board of equalization shall estab- 
lish rules and regulations necessary for the effeetive imple- 
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mentation of the provisions of this act, including, but not 
limited to, requiring public contractors to file a contrac- 
tor’s return showing public works contracts performed 
during a calendar year. 


Section 6. A person failing to file a contractor’s license 
return as provided and required by the state board of 
equalization, upon conviction, shall be fined not less than 
one thousand dollars ($1,000} or more than ten thousand 
dollars ($10,000). 


Section 7. 
approval. 


This act shall be effective wpon passage and 


Approved: February 28, 1967. 


CHAPTER 196 


An Act Creating a Montana Code of Criminal Procedure, 
to Codify and Generally Revise the Statutes Which 
Govern Court Procedures in Criminal Matters. 


Be tt enacted by the Legislative Assembly of the State of Montana: 


Section 1. There is hereby created The Montana Code 
of Criminal Procedure which is Title 95 of the Revised 
Codes of Montana, 1947, and provides: 


TITLE 95 MONTANA CODE OF CRIMINAL 
PROCEDURE 


PART I. GENERAL PROVISIONS 


CHAPTER 1. SCOPE, PURPOSE AND 
CONSTRUCTION 


95-101. Scope. These provisions shall govern the pro- 
cedure in the courts of Montana in all criminal proceed- 
ings except where provision for a different procedure is 
specifically provided by law. 


95-102. Purpose and Construction. These provisions 
are intended to provide for the just determination of 
every criminal proceeding. They shall be construed to 
secure simplicity in procedure, fairness in administration 
and elimination of unjustifiable expense and delay. 
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CHAPTER 2. DEFINITIONS 


95-201. Meanings of Words and Phrases. For the pur- 
poses of this code, the words and phrases described in 
this chapter have the meanings designated in this chap- 
ter, except when a particular context clearly requires a 
different meaning. 


95-202. Singular Term Includes Piural—Gender, Sin- 
gular term shall include the plural and the masculine 
gender shall include the feminine except when a particu- 
lar context clearly requires a different meaning. 


95-203. Charge. “Charge” means a written statement 
presented to a court accusing a person of the com Lission 
of an offense and includes complaint, information® and 
indictment. 


95-204. Conviction. “Conviction” means a judgment 
of conviction or sentence entered upon a plea of guilty or 
upon a verdict or finding of guiity of an offense, rendered 
by a legally constituted jury or by a Court of competent 
jurisdiction authorized to try the case without a jury. 


95-205. Court. “Court” means a place where justice is 
judicially administered and includes a judge thereof. 


95-206. Judge. “Judge” means a person who is in- 
vested by law with the power to perform judicial fune- 
tions and includes court, justice of the peace or police 
magistrate when a particular context so requires. 


93-207. Judgment. “Judgment” means an adjudica- 
tion by the court that the defendant is guilty or not guilty 
and if the adjudication is that the defendant is guilty, 
it ineludes the sentence pronounced by the court. 


95-208. Magistrate. “Magistrate” is an officer having 
power to issue a warrant for the arrest of a person 
charged with an offense and includes: 


(a) The justices of the supreme court. 
(b) The judges of the district courts. 
(ec) Justices of the peace. 


(d) Police magistrates in towns or cities. 


95-209. Offense. “Offense” means a violation of any 


penal statute of this State or of any ordinance of its 


political subdivisions. 
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95-210. Peace Officer. “Peace officer” means any per- 
son who by virtue of his office or public employment is 
vested by law with a duty to maintain public order or to 
make arrests for offenses while acting within the scope of 
his authority. 


95-211. Sentence. “Sentence” is the punishment im- 
posed on the defendant by the court. 


CHAPTER 3. JURISDICTION 


95-301. Jurisdiction of the District Court. The district 
eourts have jurisdiction of all publie offenses not other- 
wise provided for. 


95-302. Jurisdiction of the Justice of the Peace Courts. 
The justices’ courts have: 


{a} Jurisdiction of all misdemeanors punishable by a 
fine not exceeding $500 or imprisonment not exceeding 
six months, or both such fine and imprisonment; 


(b) Coneurrent jurisdiction, with district courts, of 
all misdemeanors punishable by a fine only, not exceeding 
$1,500; and 


(e) Jurisdiction to act as examining and committing 
courts and for such purpose to conduct preliminary 
hearings. 


95-303. Jurisdiction of Police and Municipal Courts. 


{a) The police courts have criminal jurisdiction as 
authorized by sections 11-1602 and 11-1603. 


(b) Municipal courts have criminal jurisdiction as 
authorized by section 11-1702. 


95-304. State Criminal Jurisdiction. 


(a) A person is subject to prosecution in this state for 
an offense which he commits, while either within or out- 
side the state, by his own conduct or that of another for 
which he is legally accountable, if: 


(1) The offense is committed either wholly or partly 
within the state; or 


(2) The conduct ontside the state constitutes an 
attempt to commit an offense within the state, and an 
act in furtherance of the offense occurs in the state; or 
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(8) The conduct within the state constitutes an 
attempt, solicitation or conspiracy to commit in another 
jurisdiction an offense under the laws of this state and 
such other jurisdiction. 


(b} An offense is committed partly within this state, 
if either the conduct which is an element of the offense, 
or the result whieh is an element, oceurs within the state. 
In homicide, the “result” is either the physical contact 
which causes death, or the death itself, and if the body 
of a homicide victim is found within the state, the death 
is presumed to have occurred within the state. 


(c) An offense which is based on an omission to per- 
form a cuty imposed by the law of this state is committed 
within the state, regardless of the location of the offender 
at the time of the omission. 


(d} This state includes the land and water and the air 
space above such land and water with respect to which 
the state has legislative jurisdiction. 


CHAPTER 4. VENUE 


95-401. Place of Trial. Yn all criminal prosecutions the 
trial shall be in the county where the offense was com- 
mitted unless otherwise provided by law. All objections 
to improper place of trial are waived by a defendant 
unless made before trial. If an objection is made a hear- 
ing shall be held and the venue established before pro- 
ceeding to trial. 


95-402. Where Offense Committed Partly in One and 
Partly in Another County. Where two or more acts are 
requisite to the commission of any offense, the trial may 
be in any county in which any of such acts oecur. 


95-403. Where Offense Committed on or Near County 
Boundary. Where an offense is committed cn or within 
one-half mile of the boundary of two or more counties, 
and it cannot be readily determined in which county the 
offense was committed, the offender may be tried in any 
of such counties. 


95-404. Where a Person in One County Commits or 
Aids and Abets the Commission of an Offense in Another 
County. Where a person in one county commits, aids, 
abets or procures the commission of an offense in another 
county the offender may be tried m either county. 
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95-405. Offenses Committed While in Transit. If an 
offense is committed in, on or against any instrument of 
conveyance passing within this state, and it eannot 
readily be determined in which county the offense was 
committed, the offender may be tried in any county 
through which such instrument of conveyance has passe | 
or in the county where the travel terminates. 


95-406. Death and Cause of Death in Different Places. 
If cause of death is inflicted in one county and the death 
ensues in another county, the offender may be tried in 
either county. 


95-407. Offense Commenced Outside the State. If the 
commission of an offense commenced outside the state is 
consummated within this state, the offender shall be 
tried in the county where the offense was constmmated. 


95-408. Stolen Property. Where a person obtains 
property by larceny, robbery, false pretenses or embezzle- 
ment, he may be tried in any county in which he exerted 
control over such property. 


95-409. Escape From Prison. A person who escapes 
from prison may be tried in any county in the state. 


95-410. Bigamy. A person who commits the offense 
of bigamy may be tried in any county where the biga- 
mous marriage er bigamous cohabitation has ocenrred. 


95-411. Kidnaping. A person who commits the offense 
of kidnaping may be tried in any county in which his 
victim has traveled or has been confined durine the 
course of the offense. 7 


95-412. Treason. A person who commits the offense 
of treason may be tried in any county. 


CHAPTER 5. COMPETENCY OF ACCUSED 


95-501. Mental Disease or Defect Excluding Respon- 
sibility. 


(a) A person is not responsible for criminal conduct 
if at the time of such conduct as a result of mental disease 
or defect he is unable either to appreciate the criminality 
of his conduet or to conform his conduct to the require- 
ments of law. 
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(b) As used in this chapter, the terms “mental disease 
or defect” does not include an abnormality manifested 
only by re-repeated eriminal or otherwise anti-social con- 
duet. 


95-502. Evidence of Mental Disease or Defect Admis- 
sible When Relevant to Element of the Offense. Evidence 
that the defendant suffered from a mental disease or 
defect is admissible whenever it is relevant to prove that 
the defendant did or did not have a state of mind which 
is an element of the offense. 


95-503. Mental Disease or Defect Excluding Respon- 
sibility is Affirmative Defense; Requirement of) Notice: 
Form of Verdict and Judgment When Finding ‘of Irre- 
sponsibility Is Made. 


fa} Mental disease or defect excluding responsibility 
is an affirmative defense which the defendant must estab- 
lish by a preponderance of the evidenee. 


(b) (1) Evidence of mental disease or defeet exclud- 
ing responsibility is not admissible unless the defendant, 
at the time of entering his plea of not guilty or within ten 
days thereafter or at such later time as the court may, for 
good cause, permit, files a written notice of his purpose 
to rely on such defense. 


(2) The defendant shall give similar notice when in a 
trial on the merits, he intends to rely on a mental disease 
or defect, to prove that he did not have a particular state 
of mind which is an essential element of the offense 
charged. Otherwise, except on good cause shown, he 
shall not introduce in his case in chief, expert testimony 
in support of that defense. 


(e} When the defendant is acquitted on the ground of 
mental disease or defect excluding responsibility, the ver- 
diet and the judgment shall so state. 


95-504. Mental Disease or Defect Excluding Fitness 
to Proceed. No person who as a result of mental disease 
or defect is unable to understand the proceedings against 
him or to assist in kis own defense, shall be tried, con- 
vieted or sentenced for the commission of an offense so 
long as such incapacity endures. 


95-505. Psychiatric Examination of Defendant With 
Respect to Mental Disease or Defect. 
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(a) Whenever the defendant has filed a notice of 
intention to rely on the defense of mental disease or 
defect excluding responsibility, or there is reason to 
doubt his fitness to proceed, or reason to believe that 
mental disease or defect of the defendant will otherwise 
become an issue in the cause, the court shall appoint at 
least one qualified psychiatrist or shall request the 
Superintendent of the Montana state hospital to desig- 
nate at least one qualified psychiatrist, which designa- 
tion may be or include himself, to examine and report 
upon the mental condition of the defendant. The court 
miay order the defendant to be committed to a hospital 
or other suitable facility for the purpose of the examina- 
tion for a period of not exceeding sixty days or such 
longer pericd as the court determines to be necessary for 
the purpose and may direct that a qualified psychiatrist 
retained by the defendant be permitted to witness and 
participate in the examination. 


(b) Insuch examination any method may be employed 
which is accepted by the medical profession for the ex- 
amination of those alleged to be suffering from mental 
disease or defect. 


(ec) The report of the examination shall include the 
following: 


(1) A deseription of the nature of the examination; 
(2} A diagnosis of the mental condition of the defend- 
ant; (8) If the defendant suffers from a mental dis- 
ease or defect, an opinion as to his capacity to under- 
stand the proceedings against him and to assist in his 
own defense; (4) When a notice of intention to rely 
on the defense of irresponsibility has been filed, an 
opinion as to the ability of the defendant to appreciate 
the criminality of his conduct or to conform his conduct 
to the requirements of law at the time of the eriminal 
eonduct charged; and (5) When directed by the court. 
an opinion as to the eapacity of the defendant to have a 
particular state of mind which is an element of the 
offense charged. 


If the examimation cannot be conducted by reason of 
the unwiliigness of the defendant to participate therein, 
the report shall so state and shall include, if possible, an 
opinion as to whether such unwillingness of the defendant 
was the result of mental disease or defect. 
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The report of the examination shall be filed (in triph- 
cate) with the clerk of court, who shall cause eopies to 
be delivered to the county attorney and to counsel for 
the defendant. 


95-506. Determination of Fitness to Proceed; Effect of 
Finding of Unfitness; Proceedings if Fitness Is Regained. 


(a) When the defendant’s fitness to proceed is drawn 
in question, the issue shall be determined by the court. 
If neither the county attorney nor counsel for the defend- 
ant contests the finding of the report filed pursuant to 
section 95-505, the court may make the determination 
on the basis of such report. If the finding is an Ser 
the court shall hold a hearing on the issue. If the réport 
is received in evidence upon such hearing, the parties 
shall have the right to summon and cross-examine the 
psychiatrists who joined in the report and to offer evi- 
dence upon the issue. 


(b) If the court determines that the defendant lacks 
fitness to proceed, the proceeding against him shall be 
suspended, except as provided in subsection {e) of this 
section, and the court shall commit him to the eustody 
of the superintendent of the Montana state hospital, to 
be placed in an appropriate institution of the state depart- 
ment of public institutions for so long as such unfitness 
shall endure. When the court, on its own motion or upon 
the application of the superintendent of the Montana 
state hospital, or the county attorney, or the defendant 
or his legal representative, determines, after a hearing if 
a hearing is requested, that the defendant has regained 
fitness to proceed, the proceeding shall be resumed. Tf, 
however, the court is of the view that so much time has 
elapsed since the commitment of the defendant that it 
would be unjust to resume the criminal proceedings, the 
court may dismiss the charge and may order the defend- 
ant to be discharged, or, subject to the law governing 
the civil commitment of persons suffering from mental 
disease or defect, order the defendant to be commitied 
to an appropriate institution of the state department of 
public institutions. 


(c) The fact that the defendant is unfit to proceed 
does not preclude any legal objection to the prosecution 
which is susceptible to fair determination prior to trial 
and without the personal participation of the defendant. 
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95-507. Determination of Irresponsibility on Basis of 
Report; Access to Defendant by Psychiatrist of His Own 
Choice; Form of Expert Testimony When Issue of Respon- 
sibility is Tried. 

(a) If the report filed pursuant to section 95-505 
finds that the defendant at the time of the criminal 
eonduet charged suffered from a mental disease or defect 
which rendered him unable to appreciate the criminality 
of his conduct or to conform his conduct to the require- 
ments of law, and the court, after a hearing if a hearing 
is requested by the attorney prosecuting or the defendant, 
is Satisfied that such mental disease or defect was suf- 
ficient to exclude responsibility, the court on motion of 
the defendant shall enter judgment of acquittal on the 


ground of mental disease or defect exeluding responsi- 
bility. 


(b) When either the defendant or the state wishes 
tke defendant to be examined by a qualified psychiatrist 
or other expert, selected by the one proposing the exami- 
nation, such examiner shall be permitted to have reason- 
able access to the defendant for the purpose of such 
examination. 


(e) Upon the trial, any psychiatrist who reported 
pursuant to section 95-505 may be called as a witness by 
the prosecution or by the defense. If the issue is being 
tried before a jury, the jury shall not be informed that 
the psychiatrist was designated by the court or by the 
superintendent of the Montana state hospital. Both the 
prosecution and the defense may summon any other qual- 
ified psychiatrist or other expert to testify, but no one 
who has not examined the defendant shall be competent 
to testify to an expert opinion with respect to the mental 
condition or responsibility of the defendant, as dis- 
tinguished from the validity of the procedure followed 
by, or the general scientific propositions stated by another 
witness. 


{d) When a psychiatrist or other expert who has 
examined the defendant testifies concerning his mental 
condition, he shall be permitted to make a statement as 
to the nature of his examination, his diagnosis of the 
mental condition of the defendant at the time of the 
commission of the offense charged and his opinion as to 
the ability of the defendant to appreciate the criminality 
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of his conduct or to conform his conduct to the require- 
ments of law or to have a particular state of mind which 
is an element of the offense charged. He shall be per- 
mitted to make any explanation reasonably serving to 
clarify his diagnosis and opinion and may be cross-exam- 
ined as to any matter bearing on his competency or 
credibility or the validity of his diagnosis or opinion. 


95-508. Legal Effect of Acquittal on the. Ground of 
Mental Disease or Defect Excluding Responsibility; Com- 
mitment; Release or Discharge, 


{a) When a defendant is acquitted on the ground of 
mental disease or defect excluding responsibility, the 
court shall order him to be committed to the custody of 
the superintendent of the Montana state hospital to be 
placed in an appropriate institution for custody, care and 
treatment. 


(b} If the superintendent of the Montana state hos- 
pital believes that a person committed to his custody, 
pursuant to paragraph (a) of this section, may be dis- 
charged or released on condition without danger to him- 
self or others, he shall make application for the discharge 
or release of such person in a report to the court by 
which such person was committed and shall transmit a 


copy of such application and report to the county attor- . 


ney of the county from which the defendant was com- 
mitted. The court shall thereupon appoint at least two 
qualified psychiatrists to examine such person and to 
report within sixty days, or such longer period as the 
eourt determines to be necessary for the purpose, their 
opinion as to his mental condition. To facilitate such 
examinations and the proceedings thereon, the court may 
cause such person to be confined in any institution 
located near the place where the court sits, which may 
hereafter be designated by the superintendent of the 
Montana state hospital as suitable for the temporary 
detention of irresponsible persons. 


(ec) I£ the court is satisfied by the report filed pur- 
suant to subdivision (b) of this section, and such testi- 
mony of the reporting psychiatrists as the court deems 
necessary that the committed person may be discharged 
or released on condition without danger to himself or 
others, the court shall order his discharge or his release 
on such conditions as the court determines to be neces- 
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sary. If the court is not so satisfied, it shall promptly 
order a hearing to determine whether such person may 
safely be discharged or released. Any such hearing shall 
be deemed a civil proceeding and the burden shall be 
upon the committed person to prove that he may safely 
be discharged or released. According to the determina- 
tion of the court upon the hearing, the committed person 
shali thereupon be discharged or released on such condi- 
tions as the court determines to be necessary, or shall be 
recommitted to the custody of the superintendent of the 
Montana state hospital, subject to discharge or release 
only in aceordance with the procedure prescribed above 
for a first hearing. 


{d) Lf, within five years after the conditional release 
of a committed person, the court shall determine, after 
hearing evidence, that the conditions of release have not 
been fulfilled and that for the safety of such person or 
for the safety of others his conditional release should be 
revoked, the court shall forthwith order him to be recom- 
mitted to the superintendent of the Montana state hos- 
pital, subject to discharge or release only in accordance 
with the procedure prescribed above for a first hearing. 


(e) A committed person may make application for 
his discharge or release to the court by which he was 
committed, and the procedure to be followed upon such 
application shall be the same as that preseribed above in 
the case of an application by the superintendent of the 
Montana state hospital. However, no such application by 
a committed person need be considered until he has been 
confined for a period of not less than six months from 
the date of the order of commitment, and if the determi- 
nation of the court be adverse to the application, such 
person shall not be permitted to file a further application 
until one year has elapsed from the date of any preceding 
hearing on an application for his release or discharge. 


95-509. Statements for Purposes of Examination or 
Treatment Inadmissible Except on Issue of Mental Condi- 
tion. A statement made by a person subjected to psychi- 
atric examination or treatment pursuant to sections 95- 
505, 95-506, 95-508 for the purposes of such examination 
or treatment shall not be admissible in evidence against 
him in any criminal proceeding on any issue other than 
that of his mental condition but it shall be admissible 
upon that issue, whether or not it would be otherwise 
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deemed a privileged communication unless such state- 
ment constitutes an admission of guilt of the crime 
charged. 


CHAPTER 6. ARREST 
95-601. Definitions. 


{a} Arrest Defined. An arrest is taking a person into 
eustody in the manner authorized by law. 


(b) Warrant of Arrest: A Warrant of Arrest is a 
written order from a court directed to a peace officer, 
or to some other person specifically named, commanding 
him to arrest a person. This term includes the op aa 
warrant of arrest or a copy certified by the issuing dourt. 


(c} Summons: A summons is a written order issued 
by the court which commands a person to appear before 
a court at a stated time and place. 


(d) Notice to Appear: A Notice to Appear is a written 
direction issued by a peace officer that a person appear 
before a court at a stated time and place to answer an 
offense set forth therein. 


95-602. Method of Arrest. 


{a} An arrest is made by an actual restraint of the 
person to be arrested, or by his submission to the custody 
of the person making the arrest. 


(b) All necessary and reasonable force may be used 
in making an arrest, but the person arrested shall not be 
subject to any greater restraint than is necessary to hold 
or detain him. 


(e} All necessary and reasonable force may be used 
to effect an entry into any building or property or part 
thereof to make an authorized arrest. 


95-603. Issuance and Service of Arrest Warrant Upon 
Complaint. 


(a) A complaint, as the basis of an arrest warrant, 
shali be in writing. 


(b}) When a complaint is presented to a court charg- 
ing a person with the commission of an offense, the court 
shall examine upon oath the complainant and may also 
examine any witnesses. 
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(ec) If it appears from the contents of the complaint 
and the examination of the complainant and other wit- 
nesses, if any, that there is probably cause to believe 
that the person against whom the complaint was made 
has committed an offense a warrant shall be issued by 
the court for the arrest. of the person complained against. 
In the diseretion of the court or upon the request of the 
county attorney, a summons instead of a warrant shall 
issue. More than one warrant or summons may issue on 
the same complaint. 


(d) A warrant of arrest shall: 


(1) Bein writing in the name of the State of Montana 
or in the name of a municipality if a violation of a muni- 
cipal ordinance is charged; 


(2) Set forth the nature of the offense; 


(3) Command that the person against whom the com- 
plaint was made be arrested and brought before the court 
issuing the warrant, or if he is absent or unable to act 
before the nearest or most accessible court in the same 
county. If an arrest is made in a county other than the 
one in which the warrant was issued the arrested person 
shall be taken without unnecessary delay before the 
nearest and most accessible judge in the county where 
the arrest was made. 


(4) Specify the name of the person to be arrested or 
if his name is unknown, shall designate such person by 
any name or description by which he can be identified 
with reasonable certainty; 


(5) State the date when issned and the municipality 
or county where issued, and 


(6) Be signed by the judge of the court with the 
title of his office. 


fe) The warrant of arrest may specify the amount of 
bail. 


(£) The warrant shall be directed to all peace offieers 
in the state. It shall be executed by a peace officer and 
may be executed in any county of the state. However, 
warrants issued for the violation of city ordinances can- 
not be executed outside the city limits, except as other- 
wise provided by sections 11-927 and 11-960. 
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95-604. Arrest With a Warrant. When making an 
arrest by virtue of a warrant, the peace officer making 
the arrest shall inform the person to be arrested of his 
authority, of the intention to arrest him, of the cause of 
the arrest, and of the fact that a warrant has been issued 
for his arrest, except when he flees or forcibly resists 
before the officer making the arrest has an opportunity 
so to inform him, or when the giving of such information 
will imperil the arrest. The peace officer making the 
arrest need not have the warrant in his possession at the 
time of the arrest, but after the arrest, if the person 
arrested so requests, the warrant shall be shown to him 
as soon as practicable. ’ 


95-605. Procedure When Warrant Defective No 
warrant of arrest shall be dismissed nor shall any person 
in custody for an offense be discharged from such custody 
because of technical irregularities not affecting the sub- 
stantial rights of the accused. 


95-606. Arrest Without a Warrant. A peace officer or 
person making an arrest without a warrant must inform 
the person to be arrested of his authority, if any, of the 
intention to arrest him and the cause of the arrest, except 
when the person to be arrested is actually engaged in the 
commission of or in an attempt to commit an offense, or 
is pursued immediately after its commission, or after an 
escape, or when the giving of such information will 
imperil the arrest. 


95-607. Time of Making Arrest. An arrest may be 
made on any day and at any time of the day or night 
except that a person cannot be arrested in his home or 
private dwelling place, at night, for a misdemeanor com- 
mitted at some other time and place unless upon the direc- 
tion of a magistrate endorsed upon a warrant of arrest. 


95-608. Arrest by a Peace Officer. A peace officer 
may arrest a person when: 


(a) He has a warrant commanding that sueh person 
be arrested, or 


(b) He believes, on reasonable grounds, that a war- 
rant for the person’s arrest has been issued in this state, 
or 


(c) He believes, on reasonable grounds, that a felony 
warrant for the person’s arrest has been issued in another 
jurisdiction, or, 
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(d) He believes, on reasonable grounds, that the per- 
son is committing or has committed an offense. 


95-609. Assisting a Peace Officer. 


(a) <A peace officer making a lawful arrest may com- 
mand the aid of male persons over the age of eighteen. 


(b} A person commanded to aid a peace officer shall 
have the same authority to arrest as that officer. 


(e) A person commanded to aid a peace officer in 
making an arrest shall not be civilly liable for any rea- 
sonable conduct in aid of the officer. 


95-610. Release by Officer of Person Arrested. A 
peace officer having custody of a person arrested without 
a warrant is authorized to release the person without 
requiring him to appear before a court when the officer 
is satisfied that there are no grounds for criminal com- 
plaint against the person arrested. 


95-611. Arrest by a Private Person. A private person 
may arrest another when: 


(a) He believes, on reasonable grounds, that an 
offense is being committed or attempted in his presence; 
or 


(b) When a felony has in fact been committed and he 
believes, on reasonable grounds, that the person arrested 
has committed it. 


95-612. When Summons May Be Issued. 


(a) When authorized to issue a warrant of arrest a 
eourt may in lieu thereof issue a summons. 


(b) The summons shall: 


(1} Be in writing in the name of the State of Mon- 
tana; 


(2) State the name of the person summoned and his 
address, if known; 


(3) Set forth the nature of the offense; 


(4) State the date when issued, and the municipality 
or county where issned; 


(5) Be signed by the judge of the court with the title 
of his office; and 
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(6) Command the person to appear before a court at 
a certain time and place. 


(ec) The summons may be personally served in the 
same manner as the summons in a civil action. 


95-613. Effect of Not Answering Summons. Upon 
failure of the person summoned to appear, the magis- 
trate shall issue a warrant of arrest. If after issuing a 
summons the magistrate becomes satisfied that the per- 
son summoned will not appear as commanded by the 
summons he may at once issue a warrant of arrest. 


95-614. Notice to Appear. 


2 
(a) Whenever a peace officer is authorized to arrest 
a person without a warrant, he may instead issue to such 
person a notice to appear. 


(b) The notice shall: 
(1) Be in writing; 


(2) State the name of the person and his address, if 
known; 


(3) Set forth the nature of the offense ; 
(4) Be signed by the officer issuing the notice; and 


(5) Direct the person to appear before a court at a 
certain time and place. 


(ec) Upon failure of the person to appear, a summons 
or warrant of arrest may issue. 


95-615. Offenses Committed by Corporations. 


(a) Upon a charge filed against a corporation for the 
commission of an offense the court shall issue a summons 
setting forth the nature of the offense and commanding 
the corporation to appear before the court at a certain 
time and place. 


(b) The summons for the appearance of a corpora- 
tion may be served in the manner provided for service of 
summons upon a corporation in a civil action. 


(ec) If, after being summoned, the corporation does 
not appear, 2 plea of not guilty shall be entered by the 
court having jurisdiction to try the offense for which the 
summons was issued, and such court shall proceed to trial 
and judgment without further process. 
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95-616. Persons Exempt From Arrest. 


(a) Electors shall, in all eases except treason, felony 
or breach of the peace, be privileged from arrest during 
their attendance at election, and in gomg to and return- 
ing from the same. © 


{b) Senators and representatives shall, in all eases, 
except felony or breach of the peace, be privileged from 
arrest during the sessions of the state legislature, and 
in going to and returning from the same. 


{e} The militia shall in all cases, exeept treason, 
felony or breach of the peace, be privileged from arrest 
during their attendance at musters and election, and in 
going to and returning from the same. 


(d} Judges, attorneys, clerks, sheriffs, and other 
court officers shall be privileged from arrest while at- 
tending court and while going to and returning from 
court. 


95-617. Magistrate May Order Arrest. A magistrate 
may orally order a peace officer or private person to 
arrest any one committing or attempting to commit a 
publie offense in the presence of such magistrate. 


95-618. Road Blocks. 


(a) Definition. For the purpose of this act, a “tem- 
porary roadblock” means any structure, device, or means 
used by the duly elected or appointed law-enforcement 
officers of this state, and their deputies, for the purpose 
of controlling all traffic through a point on the highway 
whereby all vehicles may be slowed or stopped. 


(b) Authority to establish roadblocks. The duly 
elected or appointed law-enforcement officers of this 
state, and their deputies, are hereby authorized to estab- 
lish, in their respective jurisdictions, or in other jurisdic- 
tions within the state, temporary roadblocks on the high- 
ways of this state for the purpose of identifying drivers, 
and apprehending persons wanted for violation of the 
laws of this state, or of any other state, or of the United 
States, who are using the highways of this state. 


(c) Minimum requirements. For the purpose of warn- 
ing and protecting the traveling public, the minimum re- 
quirements to be met by such officers establishing tem- 
porary roadblocks, if time and cireumstances allow, are: 
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1. The temporary roadblock must be established at a 
point on the highway clearly visible at a distance of not 
less than one hundred (100) yards, in either direction. 


2. At the point of the temporary roadblock, a sign 
shall be placed on the center line of the highway display- 
ing the word “stop” in letters of sufficient size and lumi- 
nosity to be readable at a distance of not less than fifty 
{50) yards, in both directions, either in daytime or dark- 
ness. 


3. At the same point of the temporary roadblock, at 
least one red light, which shall be a flashing or inter- 
mittent beam of light, must be placed at the side of the 
roadway clearly visible to the oncoming traffic, &t a 
distance of not less than one hundred (100) yards. 


4. At a distance of not less than two hundred (200) 
yards from the point of the temporary roadblock, warn- 
ing signs must be placed at the side of the highway, 
containing any wording of sufficient size and luminosity, 
to warn the oncoming traffic that a “police stop” lies 
ahead. A burning beam light, flare, or a lantern must be 
placed near such signs for the purpose of attracting the 
attention of approaching drivers during hours of dark- 
ness. A red flag may be used for the same purpose 
during daylight hours. 


{d) Existing law preserved. Nothing in this act shall 
be deemed to hmit, or encroach upon the existing author- 
ity of Montana law-enforcement officers in the perform- 
ance of their duties involving traffie control. 


{e} Penalty. Any person who shall proceed or travel 
through a roadblock without subjeeting himself to the 
traffic control so established shall be guilty of a misde- 
meanor, and shall be punished by a fine of not more than 
five hundred dollars ($500.00), or by imprisonment in 
the county jail for not more than six (6) months, or by 
both fine and imprisonment. 


93-619. Close Pursuit—Power of Arrest by Officers of 
Another State. 


(a) Any peaee officer of another state of the United 
States, who enters this state in close pursuit and con- 
tinues within this state in such close pursuit of a person 
in order to arrest him, shall have the same authority to 
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arrest and hold in custody such person, as peace officers 
of this state have to arrest and hold m custody a person 
on the ground that he has committed a crime in this state. 


(b) Hearing as to Locality of Arrest. Hf an arrest is 
made in this state by an officer of another state in accord- 
ance with the provisions of section 95-619{a), he shall, 
without unnecessary delay, take the person arrested 
before a judge of a court of record who shall conduct 
a hearing for the sole purpose of determining if the arrest 
was in accordance with the provisions of section 95-619 (a} 
and not of determining the guilt or immocence of the 
arrested person. If the judge determines that the arrest 
was in accordance with such provisions, he shall commit 
the person arrested to the custedy of the officer making 
the arrest, who shall without unnecessary delay take 
him to the state from which he fled. H the judge deter- 
mines that the arrest was unlawful, he shall discharge 
the person arrested, 


(ce) Construction of Act. Section 95-619(a) shall not 
be construed so as to make unlawful any arrest in this 
state which would otherwise be lawful. 


(d) “State” defined. For the purpose of this act the 
word state shall include the District of Columbia. 


(e) Certification of Act. Upon the passage and ap- 
proval by the governor of this act, it shall be the duty 
of the secretary of the state (or other officer) to certify 
a copy of this act to the executive department of each 
of the states of the United States. 


(f) Act, how cited. This act may be cited as the 
Uniform Act on Close Pursuit. 


CHAPTER 7. SEARCH AND SEIZURE 


95-701. Searches and Seizures—When Authorized. A 
search of a person, object or place may be made and 
instruments, articles or things may be seized in accord- 
ance with the provisions of this chapter when the search 
is made: 


(a) As an incident to a lawful arrest. 


(b) With the consent of the accused or of any other 
person who is lawfully in possession of the object or 
place to be searehed, or who is believed upon reasonable 
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cause to be in such lawful possession by the person 
making the search. 


(e} By the authority of a valid search warrant. 


(d) Under the authority and within the scope of a 
right of lawful inspection granted by law. 


95-702. Scope of Search Without Warrant. When a 
lawful arrest is effected a peace officer may reasonably 
search the person arrested and the area within such per- 
son’s immediate presence for the purpose of: 


{a} Protecting the officer from attack, or 


4 


(b) Preventing the person from escaping, or 4 
(ec) Discovering and seizing the fruits of the erime, or 


(d} Discovering and seizing any persons, instruments, 
articles or things which may have been used in the com- 
mission of, or which may constitute evidence of, the 
offense. 


95-703. Search Warrant Defined. A search warrant 
is an order in writing, in the name of the state, signed by 
a judge, particularly describing the thing or place to be 
searched and the instruments, articles or things to be 
seized, directed to a peace officer, commanding him to 
search for personal property and bring it before the 
judge. 


95-704. Grounds for Search Warrant. Any judge may 
issue a search warrant upon the written application of 
any person that an offense has been committed, made 
under oath or affirmation before him which: 


{a} States facts sufficient to show probable cause for 
issuance of the warrant. 


(b}) Particularly describes the place or things to be 
searched, and 


(ec) Particularly describes the things to be seized. 
¥ 


95-705. Scope of Search With Warrant. A search war- 
rant may authorize the seizure of the following: 
(a) Contraband, 


(b) Any instruments, articles or things which are the 
fruits of, have been used in the commission of, or w hich 
may constitute evidence of, any offense, 
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(ec) Any person who has been kidnapped in violation 
of the laws of this state, or who has been kidnapped m 
another jurisdiction and is now concealed within this 
state. 


95-706. Filing of Application. The application on 
which the warrant is issued shall be retained by the 
judge but need not be filed with the clerk of the court 
nor with the court if there is no clerk, until the warrant 
has been executed or has been returned “not executed”. 


95-707. By Whom Served. A search warrant may in 
all eases be served by any of the officers mentioned in 
its direetion, but by no other person except in aid of the 
officer on his requiring it, he being present and acting in 
its execution. 


95-708. Service and Execution of Search Warrants. 
Service of a search warrant is made by exhibiting the 
original warrant at the place to be searched. If the war- 
rant is executed, a duplicate copy, and a receipt for all 
articles taken shall be left with any person from whom 
any instruments, articles or things are seized, or, if no 
person is available, the copy and receipt shall be left at 
the place from which the instruments, articles or things 
were seized. Failure to give or leave such a receipt shail 
not render the evidence inadmissible in a trial. 


95-709. Use of Force in Execution of Search Warrant. 
All necessary and reasonable force may be used to exe- 
eute a search warrant or to effect an entry into any 
building or property or part thereof to execute a search 
warrant. 


95-710. Detention and Search of Persons on Premises. 
In the execution of the warrant the person executing the 
same may reasonably detain and search any person in 
the place at the time: 


{a} To protect himself from attack, or 


(b} To prevent the disposal or concealment of any 
instruments, articles or things particularly described in 
the warrant. 


95-711. When Warrant May Be Executed. The war- 
rant may be executed at any time of any day or night. 
The warrant shali be executed within ten days from the 
time of issuance. Any warrant not executed within 
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such time shall be void and shall be returned to the court 
or the judge issuing the same as “not executed”. 


95-712. Return to Court of Things Seized Under 
Search Warrant. The return of the warrant and all 
instruments, articles and things seized shall be made 
promptly before the judge who issued the warrant, or if 
he is absent or unavailable, before the nearest available 
judge and shall be accompanied by a written inyentory 
of any property taken, verified by the person executing 
the warrant. The judge shall, upon request, deliver a 
copy of the inventory to the person from whom or from 
whose premises the property was taken and to the appli- 
cant for the warrant. ¥ 


95-713. Custody and Disposition of Things Seized 
Under Search Warrant. The judge before whom the in- 
struments, articles or things are returned shall enter an 
order providing for their custody or appropriate disposi- 
tion pending further proceedings. 


95-714. Custody and Disposition of Things Seized 
Without Search Warrant. Any peace officer seizing any 
instruments, articles or things must give a receipt to the 
person from whose possession they are taken, but failure 
to give such a receipt shall not render the evidence 
seized inadmissible upon a trial. 


If an arrest has been made all instruments, articles or 
things seized on a search without warrant shall be de- 
livered to the judge before whom the person arrested is 
taken, and thereafter handled and disposed of in accord- 
ance with Sections 95-712, 95-713 and 95-715. If the per- 
gon arrested is released without a charge being preferred 
against him, all instruments, articles or things seized from 
him, other than contraband, shall be returned to him upon 
release. 


If no arrest has been made such instruments, articles 
or things may be retained in the custody of the officer 
making the seizure for a time sufficient for investigation 
of the supposed crime, after which they must be delivered 
to the proper judge for disposition in accordance with 
sections 95-712, 95-713 and 95-715, or returned to the per- 
son from whom they were taken. 


95-715. Return of Property Seized. Any person claim- 
ing the right to possession of property seized as evidence 
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may apply to the judge to whom it has been delivered for 
its return. The judge shall give such notice as he deems 
adequate to the county attorney and all persons who 
have or may have an interest in the property and shall 
hold a hearing to hear all claims to its true ownership. 
If the right to possession is proved to the judge’s satis- 
faction, he shall order the property, other than contra- 
band, returned if: 


(a) The property is not needed as evidenee or, if 
needed, satisfactory arrangements can be made for its 
return for subsequent use as evidence, or 


(b) All proceedings in which it might be required 
have been completed. 


95-716. Disposition of Unclaimed Property. If prop- 
erty seized as evidence is not claimed within six (6) 
months of completion of the case for which it was seized, 
and if, after proper inquiry, the judge cannot ascertain 
or locate any person entitled to its possession, he must 
order the property to be sold by the sheriff. The pro- 
eeeds from such sale, after deduction of the costs of 
storage and preservation of the property, must be paid 
into the county treasury. 


95-717. When Search and Seizure Not Illegal. No 
search and seizure, whether with or without warrant, 
Shall be held to be illegal as to a defendant if: 


(a) The defendant has disclaimed any right to, or 
interest in the place or object searched or the instruments, 
articles or things seized, or 


(b) No right of the defendant has been infringed by 
the search and seizure, or 


(ec) Any irregularities in the proceedings do not affect 
the substantial rights of the aceused. 


95-718. Admissibility in other proceedings. Instru- 
ments, articles or things lawfully seized are admissible as 
evidenee upon any prosecution or proceeding whether or 
not the prosecution or proceeding is for the offense in 
connection with which the search was originally made. 


CHAPTER 8. THE OFFICH OF THE CORONER 


95-801. The office of the coroner. When a coroner is 
imformed that a death or stilibirth was caused by other 
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than natural causes or that a death or stillbirth has oe- 
eurred under cireumstanees such as to afford a reasonable 
ground to suspect that the death is the result of criminal 
conduct, or when no physician or surgeon, licensed in the 
state of Montana, will sign a death certificate, the coroner 
shall make an investigation thereof. It shall be the duty 
of every person acquiring knowledge of such death to re- 
port the same forthwith to the coroner of the county in 
which death apparently occurred. In cases where crim- 
inal conduct is suspected, the coroner shall notify one or 
more law enforcement agencies having jurisdiction. The 
law enforcement agencies so notified shall have the re- 
sponsibility to mvestigate the case. 


4 


95-802. Coroner to have autopsy—when. If ae 
opinion of the coroner an autopsy is advisable, he shall 
order one and shall retain a physician or pathologist to 
periorm it. A full reeord of the facts found shall be made 
on a form provided by The Montana State Board of 
Health in duplicate, the coroner retaining one copy and 
delivering the other to the county attorney. The right to 
conduct an autopsy shall inelude the right to retain such 
specimens as the physician or pathologist performing the 
autopsy deems necessary. Performance of autopsies is 
within the diseretion of the coroner except that the county 
attorney or attorney general may require one. In ordering 
an autopsy the coroner shall order the body to be ex- 
humed if it has been interred. 


95-803. Coroner to hold inquest—when. An inquest is 
a formal inquiry into the causes of and cirewmstances sur- 
rounding the death of any person. The coroner shall hold 
an inquest only if requested to do so by the county at- 
torney of the eounty in which death oecurred or by the 
county attorney of the county in which the acts or events 
causing death occurred. The coroner shall conduct the 
inquest with the aid and assistance of the county attor- 
ney. For holding such inquest, the coroner must summon 
a jury of not more than nine (9) persons, qualified by 
law to serve as jurors. Such inquest is to be held in ac- 
eordance with sections 95-804 through 95-809 of this 
chapter. 


95-804. Jurors to be sworn. When six or morc of the 
jurors attend, they must be sworn by the coroner to in- 
quire who the person was, and when, where, and by what 
means he came to his death, and into the cireumstances 
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attending his death; and to render a true verdict thereon, 
according to the evidence offercd to them, or arising from 
the inspection of the bocly. 


95-805. Witnesses to be subpoenaed. A coroner may 
issue subpoenas for witnesses, returnable forthwith; or at 
such time and place as he may appoint, which may be 
served by any competent person. He must summon and 
examine as witnesses every person who, in his opinion, or 
that of the jury, has any knowledge of the facts, and may 
suminon a surgeon or physician to inspect the body, and 
give a professional opinion as to the cause of the death. 


95-806. Witness compelled to attend. A witness served 
with a subpoena may be compelled to attend and testify, 
or be punished as upon a subpoena issued by a justice of 
the peace. 


95-807. Verdict of jury in writing, what to contain. 
After inspeeting the body and hearing the testimony, the 
jury must render its verdict which shall be by majority 
vote, and certify the same in writing, signed by them and 
setting forth who the deceased person is, and when, where, 
and by what means he came to his death; and if he was 
kiiled, or his death oecasioned by the act of another by 
criminal means, who committed the act. 


$5-808. Testimony in writing and where filed. The 
testimony of the witnesses examined before the coroner’s 
jury must be reduced to writing by the coroner, or under 
his direction, and forthwith filed by him, with the inquisi- 
tion, in the office of the clerk of the district court of the 
county. The coroner must order the inquest proceedings 
recorded and transeribed by a qualified stenographer and 
such recording and transcribing expenses shall be paid 
by the county upon claims duly rendered and certified to 
by the coroner in the same manner as other claims against 
the county are paid. 


95-809. Inquest shall be public. If an inquest is held 
the proccedings shall be public. 


95-810. Property found on body—to whom delivered. 
Any property found with or upon the person of the de- 
ceased which is not needed as evidence shall be turned 
over by the county coroner to the public administrator, 
to be held until disposed of according to law. Any prop- 
erty needed as evidence shail be turned over to the appro- 
priate investigative authority. 


—3T7— 


CHAFTER 196 


Witnesses to 
be subpoenaed. 


Witnesses 
compelied 
to attend, 


Verdict of jury. 


Testimony. 


Inquest shali be 
public. 


Property found 
on body—to 
whom delivered. 


CHAPTER 196 


Register. 


Jurisdiction 
of coroner, 


Liability of 
mortuary 
or physician. 


Coroner shall have 
needed assistance. 


Initial appearance 
of arrested person. 


Duty of person 
who has 
made arrest. 


SESSION LAWS 


95-811. Must keep register. The county coroner shall 
keep an official register, in which he must enter the date 
of holding all inquests, the cause and circumstances of 
death, if known, and the name of the deceased, when 
known, and when not, such description of the deceased 
as may be sufficient for identification. 


95-812. Jurisdiction of coroner. When death occurs as 
a direct result of acts or events which occurred in'another 
county, the coroner of either county shall have jurisdic- 
tion. If a conflict of jurisdiction should arise, or should 
said coroners fail to act, the coroner of the county where 
the death occurred shall have the primary jurisdiction. 


95-813. Liability of a mortuary or physician. Nd Wek 
son or firm owning a mortuary, or any person employed 
in such a mortuary, shall be liable for the acts of the 
coroner performed in the removal of any body to a mor- 
tuary or curing the course of an autopsy on such body. 
No criminal or civil action shall arise against a licensed 
physician for performing an autepsy authorized by this 
act. 


95-814. The coroner shall have needed assistance. The 
county commissioners are authorized to provide and pay 
for such laboratory facilities, and other technical and 
clerical assistance as may be required by the county coro- 
ner. The coroner, with the approval of the county com- 
missioners, may appoint one or more deputy coroners. 


CHAPTER 9. 
INITIAL APPEARANCE OF ARRESTED PERSON 


95-901. Duty of person who has made an arrest. 


(a) Any person making an arrest under a warrant 
shall take the arrested person without unnecessary delay 
before the judge issuing the warrant, or if he is absent 
or unable to act, before the nearest or most accessible 
judge of the same county. If an arrest is made in a county 
other than the one in which the warrant was issued the 
arrested person shall be taken without unnecessary delay 
before the nearest and most accessible Judge in the county 
where the arrest was made. 


(b}) Any person making an arrest without a warrant 
shall take the arrested person without unnecessary delay 
before the nearest or most aecessible judge in the same 
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county and a complaint, stating the charges against the 
arrested person, shall be filed forthwith. 


95-902. Duty of the court. The judge shall inform the 
defendant : 


(a) Of the charge against him; 
(b) Of his right to counsel; 


(ce) Of his right to have counsel assigned by a court 
of record, in aceordanee with the provisions of section 
95-1001 ; 


(d) That he is not required to make a statement and 
that any statement made by him may be offered in evi- 
denee at his trial; 


(e} Admit the defendant to bail in accordance with 
the provisions of this code. 


After the initial appearance a justice of the peace court 
shall, within a reasonable time, hold a preliminary exam- 
ination unless the defendant waives a preliminary exam- 
jnation or the district court has granted leave to file an 
information or an indictment has been returned, or the 
ease is triable in justice court. 


CHAPTER 10. RIGHT TO COUNSEL 


95-1001. Right to counsel. Every defendant brought 
before the court must be informed by the court that it is 
his right to have counsel before proceeding and must be 
asked if he desires the aid of counsel. The defendant, if 
charged with a felony, must be advised that counsel will 
be furnished at state expense if he is unable to employ 
eounsel. If the offense charged is a felony and if the de- 
fendant desires counsel and is unable to employ counsel a 
eourt of record must assign counsel to defend him. If the 
offense charged is a misdemeanor and if the defendant de- 
sires counsel and is unable to employ counsel a court of 
record, in the interest of justice, may assign counsel to 
defend him. 


95-1002. Waiver of counsel. A defendant may waive 
his right to counsel except that in all felony cases where 
the defendant is under 18 years of age the defendant shall 
be represented by counsel at every stage of the proceed- 
ings. 
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95-1003. Duration of appointment. Where counsel has 
been assigned, such assignment shall be effective until 
final judgment, including any proceeding upon direct 
appeal, unless relieved by order of the court. 


95-1004. Appointment after trial. Any court of record 
may assign counsel to defend any defendant, petitioner, 
or appellant in any post conviction criminal action or 
proceeding if he desires counsel and is unable to employ 
counsel. 


95-1005. Remuneration of appointed counsel. When- 
ever, in a criminal action or proceeding, an attorney at 
law represents or defends any person by order e the 
court, on the ground that the person is financially uhable 
to employ counsel, such attorney shall be paid for his 
services such sum as a district court or justice of the state 
supreme court certifies to be a reasonable compensation 
therefor and shall be reimbursed for reasonable costs in- 
eurred in the criminal proceeding. Such costs shall be 
chargeable to the county in whieh the proceeding arose. 


95-1006. Public defender'’s office. Any county through 
its board of county commissioners, may provide for the 
ereation of a publie defender’s office and the appointment 
of a salaried public defender and such assistant public 
defenders as may be necessary to satisfy the legal require- 
ments in providing counsel for defendants unable to em- 
ploy counsel. The costs of such office shall be at county 
expense. 


CHAPTER 11. BAIL 


95-1101. Purpose. Bail is the security given for the 
purpose of insuring the presence of the defendant in a 
pending criminal proceeding. 


95-1102. Who may admit to bail. 


(a) Any judge may admit any defendant properly ap- 
pearing before him in such proceeding to bail. When 
bound over to any court or judge having jurisdiction of 
the offense charged, bail shall be continued provided the 
court or judge having jurisdiction may increase, reduce 
or substitute bail. On appeal, any judge before whom the 
trial was had, or any judge having the power to issue a 
writ of habeas corpus, may admit the defendant to bail. 
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(b) Upon allowance and acceptance of bail the de- 
fendant, if he is in custody, must be discharged. 


95-1103. Setting and accepting bail in minor offenses. 
A justice of the peace or police judge may in his diseretion 
establish and post a schedule of cash bail for offenses 
not amounting to a felony. A peace officer may aceept 
pail in behalf of the justice of the peace or police judge 
in aceordance with the schedule. In the event the peace 
officer accepts bail, he shall give a signed receipt to the 
offender setting forth the bail received. The peace officer 
shall then deliver the bail to the justice of the peace or 
police judge before whom the offender is to appear, and 
the justice of the peace or police judge shall give a re- 
ceipt to the peace officer for the bail delivered. 


95-1104 Setting and accepting bail under a warrant of 
arrest. A peace officer may accept cash bail in behalf 
of a judge where the warrant of arrest specifies the 
amount of bail. In the event the peace officer accepts 
bail, he shall give a signed receipt to the offender setting 
forth the bail received. The peace officer shall then de- 
liver the bail to the justice of the peace or police judge 
before whom the offender is to appear, and the justice of 
the peaee or police judge shall give a receipt to the police 
officer for the bail delivered. 


95-1105. Giving bail before another court or judge. 
The defendant, when arrested for a bailable offense must 
be taken without unneeessary delay before the nearest or 
most aceessible judge in order that bail may be fixed. If 
the defendant is brought before a judge other than the 
court in which the charge is pending, the judge must 
establish and accept bail and set the time for the appear- 
ance of the defendant in the court in which the charge is 
pending. Upon acceptance of bail, the judge must deliver 
the bail without delay to the court in which the charge is 
pending. 


95-1106. Release on own recognizance, Any person 
in custody, if otherwise eligible for bail, may be released 
on his personal recognizance subject to such conditions 
as the court may reasonably preseribe to assure his ap- 
pearance when required. Any person released as herein 
provided shall be fully apprised by the court of the pen- 
alty provided for failure to comply with the terms of his 
recognizance, 
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95-1107. Issuance of warrant. 


(a) Upon failure to comply with any condition of a bail 
or recognizance, the court having jurisdiction at the time 
of such failure may, in addition to any other action pro- 
vided by law, issue a warrant for the arrest of the person 
at liberty on bail or on his own recognizance. 


(b) On verified application by the state, setting forth 
faets or circumstances constituting a breach or threat- 
ened breach of any of the conditions of the bail or a 
threat or an attempt to influence the pending proceeding, 
the court may issue a warrant for the arrest of the de- 
fendant. : 


(c} Upon the arrest, the defendant shall be brought 
before the court without unnecessary delay and the court 
shall conduct a hearing and determine bail in accordance 
with seetion 95-1111. 


95-1108. Bailable offenses. 


{a} All persons shall be bailable before conviction, 
except when death is a possible punishment for the offense 
charged and the proof is evident or the presumption great 
that the person is guilty of the offense charged. 


{b) On the hearing of an application for admission to’ 


bail made before or after indictment or information for a 
capital offense, the burden of showing that the proof is 
evident or the presumption great that the defendant is 
guilty of the offense is on the state. 


95-1169. Bail after conviction. After conviction of an 
offense not punishable by death, a defendant who intends 
to appeal may be admitted to bail: 


(a) As a matter of right, from a judgment imposing 
a fine only; or any judgment rendered by a justice or 
police court. 


(b) As a matter of discretion in all other cases. 


95-1110. Determining the amount of bail. In all cases 
that bail is determined to be necessary, bail must be rea- 
sonable in amount and the amount shall be: 


(a) Sufficient to assure compliance with the condi- 
tions set forth in the bail; 


(>) Not oppressive ; 
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(ec) Commensurate with the nature of the offense 
charged; 


(d} Considerate of the financial ability of the accused; 


(e) Considerate of. the defendant’s prior record, em- 
ployment status, and family background. 


95-1111. Reduction, increase, revocation or substitu- 
tion of bail. 


(a) Upon application by the state or the defendant the 
court before which the proceeding is pending may in- 
ercase, or reduce the amount of bail, substitute one bail 
for another or alter the conditions of the bail, or revoke 
bail. 


(b) Reasonable notice of such application must be 
given to the opposing parties or their attorneys by the 
applicant after verdict of guilty and before judgment. 


95-1112. How bail is to be furnished. Bail may be 
furnished by the defendant in any of the following ways: 


(a) By a deposit, with the clerk of the court, of an 
amount equal to the required bail, of cash, stocks, or 
bonds, or any combination thereof approved by the judge ; 
or 


(b} By real estate situated in this state with unencum- 
bered equity not exempt owned by the accused or sureties 
worth double the amount of bail; or 


(ce) By a written undertaking executed by the defen- 
dant and by two sufficient sureties; or 


(d) By a commercial surety bond exeeuted by the de- 
fendant and by a qualified agent for and on behalf of 
such surety company. 


95-1113. Qualifications of bail. 


(a) Tf the bail is stock or bonds or both, the aecused 
or streties shall file a sworn schedule which shall contain 
a list of the stocks and bonds deposited describing each in 
sufficient detail that it may be identified and the market 
value of each stock or bond and the total market value 
of the stocks or bonds listed. 


(b) If the bail is real estate, the accused or sureties 
shall file a sworn scheduie which shall contain a legal de- 
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scription of the real estate, a deseription of any and all 
encumbrances on the real estate Including the amount of 
each and the holder thereof, and the market value of the 
unencumbered equity owned by the affiant. 


A certified eopy of the schedule of real estate shal! be 
filed immediately by the court in the office of the clerk 
and recorder of the county in which the property is situ- 
ated, and the state shall have a lien on such real estate 
from the time the copics are filed. The clerk and recorder 
shall enter, index and record such schedules without re- 
quiring any advance fee, which fee shall be taxed as costs 
in the proeeeding and paid out of such costs when coil- 
lected. ‘ 


(c) If the bail is a written undertaking with sureties, 
each surety must be a resident or frecholder within the 
state. 


They must each be worth the amount specified in the 
undertaking, exelusive of property exempt from ecxecu- 
tion; but the court or magistrate, on taking bail, may 
allow more than two sureties to justify severally in 
amounts less than that expressed in the undertaking if 
the whole justification be cqnuivalent to that of sufficient 
bail. 


(d) If the bail is a commercial surety bond, it may 
be so done by any domestic or foreign surety company 
which is qualified to transaet surety business in this state. 


95-1114. Bail, how to justify. The surcties must, in all 
cases, justify by sworn affidavit that they each possess 
the qualifications provided in the preceding section. The 
eourt may further examine the sufficiency of the bail, 
upon oath, in such manner as it may deem proper. In all 
eases the state may challenge the bail or the sufficiency 
of the sureties. 


95-1115. Surrender of defendant. At any time before 
the forfeiture of bail, the defendant may surrender him- 
self to the officer to whose custody he was committed at 
the time of giving bail. 


At any time before the forfeiture of bail, the sureties 
or surety company may surrender the defendant to the 
officer to whose eustody he was committed and for this 
purpose may, themselves, arrest the defendant or by writ- 
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ten authority endorsed on a certified copy of the under- 
taking may empower any person of suitable age and dis- 
eretion to do so. 


The officer must detain the defendant in his custody as 
upon commitment and shalt file a certificate in the court 
having jurisdiction of the defendant, acknowledging the 
surrender. Such court may then order the bail exonerated. 


95-1116. Conditions of bail, when performed — when 
not performed. 


(a) When the conditions of bail have been performed 
and the aceused has been discharged from his obligations 
in the cause, the court shall return to him or his surcties 
the deposit of any cash, stocks or bonds. If the bail is real 
estate, the court shall notify, in writing, the registrar of 
titles or recorder of deeds and the lien of the bail bond on 
the real estate shall be discharged. If the bai! is a written 
undertaking or a commercial surety bond, it shall be dis- 
charged and the sureties exonerated. 


(b) If the aceused does not comply with the conditions 
of the bail bond, the court having jurisdiction shall enter 
an order declaring the bail to be forfeited. 


If such forfeiture is declared by a4 district court, notice 
of such order of forfeiture shall be mailed forthwith by 
the clerk of the court to the aceused and his surcties at 
their last known adéress. 


(ec) If at any time within thirty (30) days after the 
forfeiture the defendant or his bail appear and satisfac- 
torily excuse his negligence or failure to comply with the 
conditions of the bail, the court, m its diseretion, may 
direct the forfeiture of the bail to he discharged upon such 
terms as may be just. 


If such forfeiture is declared by a district court and if 
the forfeiture is not discharged as provided in this sce- 
tion, the court shall enter judgment for the state against 
the accused and his sureties for the amount of the bail 
and eosts of the proeeedings. 


95-1117. Disposition of judgment and execution. 


(a) If judgment be rendered or the forfeiture not dis- 
charged, and the defendant has deposited money as bail, 
the court with whom it is deposited must, immediately 
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after receiving notice of said judgment or order of for- 
feiture, pay over the money deposited to the treasury of 
the city or county wherein the bail was taken. 


{b} When judgment is entered in favor of the state, 
or the order of forfeiture is not discharged on any bail, 
execution may be issued forthwith for levy on stocks or 
bonds deposited with the court or upon the real estate 
described in the bail schedule. Such stocks, bonds and 
real estate shall be sold in the same manner as in execu- 
tion sales in civil actions and the proceeds of such sale 
shall be used to satisfy ali court costs and prior encumb- 
ranees, if any, and from the balanee a sufficient sum to 
satisfy the judgment or forfeiture shall be paid in oa the 
treasury of the city or county wherein the bail bond was 
taken. The balance shall be returned to the owner. The 
real estate so sold may be redeemed in the same manner 
as real estate mav be redeemed after execution sales in civil 
actions. 


{c) When judgement is entered in favor of the state 
and against the sureties or the surety company or when 
the forfeiture has not been discharged, execution may be 
issued against the sureties or the surety company in the 
same manner as executions in civil actions. 


95-1118. Conditions of bail. 


(a) If a person is admitted to bail before conviction, 
the conditions of bail bond shall be that he will appear 
to answer in the court having jurisdiction on a day cer- 
tain and thereafter as ordered by the eourt until dis- 
charged on final order of the court and not depart this 
state without leave, and subject to any other eondi- 
tions as the court may reasonably prescribe to assure 
his appearance when required. 


(b) If the defendant is admitted to bail after eon- 
yiction, the conditions of bail bond shall be that: 


(1) He will duly prosecute his appeal; 


(2) He will appear at such time and place as the court 
may direct; 


(3) He will not depart this state without leave of 
the court; and 
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(4) If the judgment is affirmed or the cause reversed 
and remanded for a new trial, he will forthwith sur- 
render to the officer from whose custody he was bailed. 


95-1119. Bail on a New Trial. If the judgment of con- 
viction is reversed and the cause remanded for a new 
trial, the trial court may order that the bail stand pend- 
ing such trial, substitute, reduce, or increase bail. 


95-1120. Persons Prohibited From Furnishing Bail 
Security. No attorney at law and no official authorized to 
admit another to bail shall act as surety or furnish bail. 


95-1121. Sureties for Guaranteed Arrest Bond Certifi- 
cates—Filing of Undertaking—Guaranteed Arrest Bond 
Certificate, 


(a} Any domestic or foretgn surety company which 
has qualified to transact surety business in this state may, 
in any year, become surety in an amount not to exceed 
one hundred dollars ($100.00) with respect to any guaran- 
teed arrest bond certificates issued in such year by an 
automobile club or association or by an insurance ‘com- 
pany authorized to write automobile liability insurance 
within this state, by filing with the commissioner of in- 
surance an undertaking thus to become surety. 


(b) Such undertaking shall be in form to be pre- 
seribed by the commissioner and shall state the following: 


(1) The name and address of the automobile elub or 
clubs, automobile association, or insurance company or 
companies, or associations with respect to the guaranteed 
arrest bond certificates of which the surety company 
undertakes to be surety. 


(2) The unqualified obligation of the surety eompany 
to pay the fine or forfeiture in an amount not to exceed 
one hundred dollars ($100.00) of any person who, after 
posting a guaranteed arrest bond certificate with respect 
to which the surety company has undertaken to be surety, 
fails to make the appearance to guarantee which the 
guaranteed arrest bond certificate was posted. 


(c) The term guaranteed arrest bond certificate, 
means any printed card or other certificate issued by an 
automobile club, association or insurance company, to any 
of its members or insureds, which said card or certificate 
is signed by such member or insured and contains a 
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printed statement that such automobile elub, association, 
or insurance company and a surety company, or an insur- 
ance company authorized to transact both automobile lia- 
bility insurance and surety business in the State of Mon- 
tana, guarantee the appearance of the person whose sig- 
nature appears on the card or certificate and that will, 
in the event of failure of such person to appear in court 
at the time of trial, pay any fine or forfeiture imposed on 
sueh person in an amount not to exceed one hundred 
dollars ($100.00). 


95-1122. Violations of Motor Vehicle Laws—Posting 
of Guaranteed Arrest Bond Certificate in Lieu of Cash. 
Any guaranteed arrest bond certificate with respect to 
which a surety company has become surety or a gilaran- 
teed arrest bond certificate issued by an insurance com- 
pany authorized to transact both automobile liability in- 
surance and surety business within this state, as provided 
in section 95-1121, hereof, shall, when posted by the per- 
son whose signature appears thereon, be accepted in lieu 
of cash bail in an amount not to exceed one hundred 
dollars ($100.00) as a bail bond to guarantee the appear- 
ance of such person, in any court, including municipal 
courts, m this state, at such time as may be required 
by the court, when such person is arrested for violation of 
any motor vehicle law of this state or ordinance of any 
municipality in this state (exeept for the offense of driving 
while intoxicated or for any felony) committed prior to 
the date of expiration shown on such guaranteed arrest 
bond certificate so posted as a bail bond in any court in 
this state shall be subject to the forfeiture and enforce- 
ment provisions with respect to bail bonds posted in 
criminal cases as provided by law, and that any sneh 
guaranteed arrest bond certificate posted as bail bond in 
any municipal court in this state shall be subject to the 
forfeiture and enforcement provisions of the chapter or 
ordinance of the particular municipality pertaining to 
bail bonds posted. 


95-1123. Certification of Names of Sureties—With- 
drawal by Surety Company. The commissioner of insur- 
anee shall certify to each justice of the peace, police 
magistrate and district judge the names of surety com- 
panies who have become sureties with respect to guaran- 
teed arrest bond certificates, and shall likewise immed- 
jiately notify sueh official upon the withdrawal of such 
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company as surety. No such withdrawal by any company 
shall be effective for thirty (80) days after the filing 
thereof with the state insurance commissioner. 


CHAPTER 12. PRELIMINARY EXAMINATION 


95-1201. Definition of Preliminary Examination. A 
preliminary examination is a hearing before a justice of 
the peace for the purpose of determining if there is prob- 
able cause to believe a felony has been committed by the 
defendant. 


95-1202. Proceedings at the Preliminary Examination. 


(a) The defendant shall not enter a plea. The judge 
shall hear the evidence without unnecessary delay. All 
witnesses shall be examined in the presence of the defend- 
ant. The defendant may cross-examine witnesses against 
him and may introduce evidence in his own behalf. If 
from the evidence it appears that there is probable eause 
to believe that an offense has been committed by the 
defendant the judge shall hold him to answer to the court 
having jurisdiction of the offense; otherwise, the judge 
shall discharge him. 


(b) If the defendant waives preliminary examination 
the judge shall hold him to answer to the court having 
jurisdiction of the offense. 


(c) The judge may in his discretion and must upon 
the request of the defendant, exclude from the prelimi- 
nary examination every person not officially associated 
with the case before the court. : 


: (d) The testimony of each witness, in case of homi- 
cide, must be reduced to writing, as a deposition, by a 
court appointed stenographer; in eases other than homi- 
eide the testimony of each witness shall be taken by a 
court appointed stenographer upon demand by the county 
attorney, or the defendant, or the defendant’s counsel, 
After concluding the proceeding if the judge holds the 
defendant to answer he shall transmit forthwith to the 
clerk of the court having jurisdiction of the offense all 
papers in the proceeding and any bail taken by him. 


; 95-1203. Exclusion and Separation of Witnesses. Dur- 
ing the examination of any witness or when the defend- 
ant is making a statement or testifying the judge may, 
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and on the request of the defendant or state shall, ex- 
elude all other witnesses. He may also cause the wit- 
nesses to be kept separate and to be prevented from 
communicating with each other until all are examined. 


95-1204. Recognizance by or Deposition of Witness. 
If the defendant is held to answer after a preliminary 
examination or after the defendant has waived a prelimi- 
nary examination or after the district court has granted 
leave to file an information or after an indictment has 
been returned, the judge may require: 


{a) Any material witness for the state or defendant 
to enter into a written undertaking; \ 

(2) May provide for the forfeiture of a sum certain 
in the event the witness does not appear at the trial. 


(1) To appear at the trial, and 


(b} Any witness who refuses to enter into a written 
undertaking may be remanded to custody but shall not 
be held longer than is necessary~ to take his deposition. 


After the deposition is taken the witness must be 
immediately discharged. 


(c} Sueh deposition must be taken in the presence 
of the county attorney and the defendant and his connsel, 
unless either the county attorney or the defendant and 
his counsel fail to attend after reasonable notice of the 
time and place set for taking the deposition. 


CHAPTER 13. 


LEAVE TO FILE INFORMATION AND TIME 
FOR FILING INFORMATION. 


95-1301. Leave to File Information. 


(a) The county attorney may apply directly to the 
district court for permission to file an information 
against a named defendant. The application must be 
by affidavit supported by such evidence as the judge 
may require. If it appears that there is probable cause 
to believe that an offense has been committed by the 
defendant the judge shall grant leave to file the infor- 
mation, otherwise the application shall be denied. 


(b} When there has been granted leave to file an 
information against the defendant, a warrant may issue 
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for his arrest and he must be brought before the court, 
unless the court orders otherwise. 


(ec) If the person against whom an information is 
sought to be filed is a district court judge, the county 
attorney shall apply directly te the Supreme Court for 
permission to file the information. The Supreme Court 


shall then proceed in the manner provided in section 95- 
1301 (a). 


When leave is granted by the Supreme Court it shall 
designate and direct a judge of the district court of an- 
other district to preside at the trial of such information, 
and hear and determine all pleas and motions affecting 
the defendant thereunder before and after judgment. 
All necessary records shall be transferred to the clerk 
of the district court of the district in which the action 
arose. 


95-1302. Time for Filing the Information. After the 
defendant has been examined and held to answer, or has 
waived preliminary examination as provided in section 
95-1202 of this code, or after leave of court has been 
granted as provided im section 95-1301 of this code, the 
county attorney must file, within thirty days, in the 
proper district court an information charging the defend- 
ant with the offense for which he is held to answer, or 
any other offense disclosed by the evidence. If the county 
attorney fails to file the information within the time 
specified he may be found guilty of contempt, and may 
be prosecuted for neglect of duty. 


95-1303. The County Attorney Not Filing an Informa. 
tion. If the county attorney determines an information 
ought not to be filed after the defendant has been held 
to answer following a preliminary examination or waiver 
thereof, or after leave to file has been granted, he must 
within 30 days make, subscribe, and file with the clerk 
of the court a statement in writing containing his reasons 
in fact and in law for not filing an information, The 
eourt must examine such statements together with the 
evidence filed in the case, and if upon such examination. 
the court is not satisfied with the statement, the county 
attorney shall be directed and required by the court to 
file the proper information and bring the case to trial. 
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CHAPTER 14. GRAND JURY 


95-1401. Summoning Grand Juries. A grand jury 
must only be drawn and summoned when the district 
judge in his discretion considers a grand jury necessary 
and shall so order. The grand jury must consist of seven 


‘persons, of whom five must concur to find an indictment. 


The district judge may direct the selection of one or 
more alternate jurors who shall sit as regular jurors 
before an indictment is found or a grand jury investiga- 
tion is concluded. If a member of the jury becomes unable 
to perform his duty he may be replaced by an alternate. 
The composition and drawing of a grand jury shall be 
in accordance with the provisions of section 93-1801 to 
section 93-1804. 


95-1402. Objections to Grand Jury and to Grand 
Jurors. 


(a) The state may challenge the panel of a grand 
jury on the grounds that the grand jury was not selected, 
drawn or summoned according to law, and may challenge 
an individual juror on the ground that the juror is not 
legally qualified. Challenges may be oral or in writing 
and shall be tried and decided by the court. At any time 
for cause shown the court may excuse or discharge a 
juror or jurors either temporarily or permanently and 
in the latter event the court may impanel another person 
or persons in place of the juror or jurors discharged. 


(b} Motion to Dismiss. A motion to dismiss the in- 
dietment may be based on the grounds that the grand 
jury was not selected, drawn or summoned according to 
law, or that an individual juror was not legally qualified. 
An indictment shall not be dismissed on the ground that 
one or more members of the grand jury were uot legally 
qualified if it appears from the record kept pursuant to 
section 95-1403 of this code that 5 or more jurors afier 
deducting those not legally qualified, concurred in find- 
ing the indictment. 


95-1403. Foreman. The court shall appoint one of the 
jurors to be foreman. The foreman shall have the power 
to administer oaths and affirmations and shall sign all 
indictments. He or another juror designated by him 
shall keep a record of the number of jurors concurring 
in the finding of every indictment and shall file the 
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record with the clerk of court, but the record shall not 
be made public except on order of the court. 


95-1404. Charge by Court. 


(a) When the grand jury is impaneled and sworn, it 
shall be charged by the judge who summoned it. In doing 
so, the court shall give the grand jurors such informaiton 
as it deems proper, or as is required by jaw, as to their 
duties, and as to any charges of public offenses known 
to the court and likely to come before the grand jury. 


(b) When the grand jury has been impaneled, sworn 
and charged, it shall retire to a private room, and inquire 
into the offenses cognizable by it. When the grand jury 
certifies completion of business before it and the court 
concurs, it shall be discharged by the court. 


95-1405. Powers and Duties of Grand Jury. 


(a) The grand jury may inguire into all public offen- 
ses committed or triable within the county and present 
them to the court by indictment. 


(b) If a member of a grand jury knows, or has reason 
to believe, that a public offense, triable within the county, 
has been committed, he shall declare it to his fellow 
jarors, who shall thereupon investigate it. 


(e} The grand jury may inguire into: 


(1) The case of every person imprisoned in the jail 
of the county on a criminal charge and not indicted, or 
against whom an information or complaint has not been 
filed. 


(2) The condition and management of the public 
prisons within the county. 


(3) The willful or corrupt misconduet in offiee of 
public officers of every deseription within the county. 


(d) The grand jury is entitled to free access, at all 
reasonable times, to the publie prisons and to the exami- 
nation without charge, of all publie records within the 
county. 


(e) If, in the judgment of the grand jury, the services 
of an expert are necessary, the grand jury may employ 
one or more at an agreed compensation, to be first ap- 
proved by the court. If, in the judgment of the grand 
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jury, the services of assistants to such experts are re- 
quired, the grand jury may employ such assistants, at a 
compensation to be agreed upon and approved by the 
court. 


(f) All expenses of the grand jury, including special 
counsel and investigators, if any, shall be paid by the 
treasurer of the county out of the general fund of the 
county upon warrants drawn by the county auditor or the 
clerk of the district court upon the written order of the 
judge of the district court of the county. 


95-1406. When and From Whom They May Ask Ad- 
vice and Who May Be Present During Their Sessigns. 


(a) The grand jury may, at all times, ask the adviee 
of the court, or the judge thereof, or the attorney general 
or of the county attorney. Unless such advice is asked, 
the judge of the court shall not be present during the 
sessions of the grand jury. 


(b) The county attorney ofthe county or the attor- 
ney general may at all times appear before the grand 
jury for the purpose of giving information or advice 
relative to any matter cognizable by the grand jury, and 
may interrogate witnesses before the grand jury when- 
ever he thinks it necessary. When a charge against or 
involving the county attorney, or deputy county attorney, 
or anyone employed by or connected with the office of 
the county attorney, is being investigated by the grand 
jury, such county attorney, or deputy county attorney 
or all or any one or more of them, shall not be allowed 
to be present before such grand jury when such charge 
is being investigated, in an official capacity put only as 
a witness, and he shall only be present while a witness 
and after his appearance as such witness shall leave the 
place where the grand jury is holding session. 


(c) When requested to do so by the grand jury of 
any county, the attorney general or county attorney may 
employ special counsel and investigators, whose duty it 
shall be to investigate and present the evidence in such 
investigation to such grand jury. 


(d) The grand jury or county attorney may require 
by subpoena the attendance of any person before the 
grand jury as interpreter. While his services are neces- 
sary, such interpreter may be present at the examination 
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of witnesses before the grand jary. The compensation 
for services of such interpreter constitutes a eharge 
against the county, and shall be fixed by the grand jury, 
in an amount to be approved by the court and paid out 
of the county treasury on a warrant of the county auditor 
upon an order of the judge of the district court. 


{e) Transcript of Testimony. 


(1) The grand jury may appoint a stenographer to 
take in shorthand the testimony of witnesses or the 
testimony may be taken by a recording device, but the 
record so made shall inelude the testimony of all witnesses 
on that particular investigation. The shorthand notes or 
the recordings and transcript of the same, if any, shall 
be delivered to and retained by the clerk of the district 
eourt. 


(2) The stenographer and any typist who transeribes 
the stenographer’s notes or recordings shall be sworn by 
the foreman not to disclose any testimony or the names 
of any witnesses except when so ordered by the eourt. 
The stenographie reporter shail certify and file with the 
clerk of the district court an original transcription of his 
shorthand notes and a copy thereof and as many addi- 
tional copies as there are defendants. The reporter shall 
complete such certification and filing within 10 days after 
the indictment has been found or the accusation pre- 
sented unless the court for good cause makes an order 
extending the time. The clerk of the district court shall 
deliver the original of the transcript so filed with him 
to the county attorney immediately upon his receipt 
thereof, shall retain one copy for use only by judges in 
proceedings relating to the indictment or accusation, and 
shall deliver a copy of such transeript to each such de- 
fendant or his attorney, 


95-1407. Subpoena of Witnesses; Issuance. A subpoe- 
na requiring the attendance of a witness before the grand 
jury may be signed and issued by the county attorney, 
by the grand jury or by the judge of the district court, 
for witnesses in the state, in support of the prosecution, 
for those witnesses whose testimony, in his opinion is 
material in an investigation before the grand jury, and 
for such other witnesses as the grand jury upon investiga- 
tion pending before them may direct. 
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95-1408. Reception of Evidence. 


(a) In the investigation of a charge, the grand jury 
shall receive no other evidence than that given by wit- 
nesses produced and sworn before the grand jury, fur- 
nished by legal documentary evidence, or the deposition 
of a witness in the cases mentioned in section 95-1802. 


(b) The grand jury is not required to hear evidence ° 


for the defendant, but it shall weigh all the evidence 
submitted to it, and when it has reason to believe other 
evidence within its reach will explain away the charge, 
it shall order the evidence to be produced, aud for that 
purpose may require the county attorney to issue paheess 
for witnesses. 


(ce) The grand jury shall find an indictment when 
all the evidence before it, taken together, if unexplained 
or uncontradicted, would, in its judgment, warrant a 
conviction by a trial jury. 


95-1409. Secrecy of Proceedings and Disclosure. Dis- 
closure of matters occurring before the grand jury other 
than its deliberations and the vote of any juror may be 
made to the county attorney for use in the performance 
of his duty. Otherwise a juror, attorney, interpreter, 
stenographer, operator of a recording device, or any 
typist who transeribes recorded testimony may disclose 
matters occurring before the grand jury only when so 
directed by the court preliminary to or in connection 
with a judicial proceeding or when permitted by the 
court at the request of the defendant upon a showing that 
grounds may exist for a motion to dismiss the indictment 
because of matters occurring before the grand jury under 
section 95-1402{b). No obligation of secrecy may be im- 
posed upon any person except in accordance with this 
rule. The court may direct that an indictment shall be 
kept secret until the defendant is in custody or has given 
bail, and no person shall disclose the finding of the indict- 
ment except when necessary for the issuance and execu- 
tion of a warrant or summons. 


95-1410. Finding and Presentment of the Indictment. 


(a) Am indictment cannot be found without the con- 
eurrence of at least five grand jurors. When so found it 
must be indorsed, “a true bill,” and the endorsement must 
be signed by the foreman of the grand jury. 
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(b) Indictinent, How Presented and Filed: 


(1) An indictment, when found by the grand jury, 
must be presented by their foreman, m their presence, to 
the court, and must be filed with the clerk. 


(2) When an indictment is filed against a district 
eourt judge, it must be transmitted directly to the Su- 
preme Court, who shall thereupon designate and direct a 
judge of the istrict court of another district to preside 
at the trial of such mdictment and hear and determine all 
pleas and motions affecting the defendant thereunder 
before and after judgment. 


(e) If the defendant is in custody or has given bail 
and five (5) jurors do not coneur in finding an indict- 
ment, the foreman shall so report to the court in writing 
forthwith. 


(a) When an indictment is found against a defendant, 
a warrant must issue for his arrest and he must be 
brought before the court, unless the court orders other- 
wise. 


CHAPTER 15. CHARGING AN OFFENSE 


95-1501. Methods of Prosecution. When authorized by 
law a prosecution may be commenced by: 


(a) <A complaint; 


(b) An information following a preliminary examina- 
tion, or waiver thereof; 


(ce) An information after leave of court has been 
granted: 


(d} An indictment upon a finding by a grand jury. 
95-1502. Commencement of Prosecutions. 


(a) All prosecutions of offenses triable in the district 
eourts shalt be by indietment or information except as 
otherwise provided by Chapter 45, Title 94, R.C.M. 1947. 


(p) All other prosecutions of offenses may be by com- 
plaint. 


95-1503. Form of Charge. A charge shall: 


(a) Be in writing and in the name of the State of 
Montana, or in the name of a municipality if a violation 
of a municipal ordinance is charged, and 
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(b) Specify the name of the court in which the charge 
is filed, and 


(ce) Charge the commission of an offense by: 
(1) stating the name of the offense; 


(2) citing in customary form the statute, rule, regula- 
tion or other provision of law which the defendant is 
alleged to have violated ; 


(3) stating the facts constituting the offense in ordi- 
nary and concise language and in such manner as to 
enable a person of common understanding to know what 
is intended ; ‘ 


(4) stating the time and place of the offense as defi- 
nitely as can be done; and 


(5) stating the name of the accused, if known, and if 
not known, designate the aceused by any name or deserip- 
tion by which he can be identified with reasonable eer- 
tainty. 7 


(ad) If the charge is by information or indictment, it 
shall include indorsed thereon, the names of the witnesses 
for the state, if known. 


(e) If the charge is by complaint it shall be signed 
on oath by a person having knowledge of the facts or by 
the county attorney; if by information, it shall be signed 
by the county attorney or by his deputy; if by indict- 
ment, jt shall be signed by the foreman of the grand Jury. 


(f) If the charge is by infermation or indictment it 
must be recorded by the clerk within five days after the 
same is filed, in a book to be kept for that purpose. The 
judge must compare the record with the original indict- 
ment or information and certify the correctness thereof. 
In case the original is lost or destroyed, the defendant 
may be tried upon a copy taken from the record, and 
certified by the clerk. 


95-1504. Joinder of Offenses and of Defendants. 


(a) An indictment, information, eomplaint or accusa- 
tion may charge two or more different offenses eonnected 
together in their commission, or different statements of 
the same offense or two or more different offenses of the 
same class of crimes or offenses, under separate counts, 
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and if two or more indictments, informations, complaints 
or aceusations are filed in such cases in the same court, 
the court may order them to be consolidated. Allegations 
made in one count may be incorporated by reference in 
another count. The prosecution is not required to elect 
between the different offenses or counts set forth in the 
indictment, information, complaint or accusation, but the 
defendant may be convicted of any number of the of- 
feuses charged, and each offense of which the defendant 
is convicted must be stated in the verdict or the finding 
of the eourt; provided, that the court in which the case 
is triable, in the interests of justice and for good cause 
shown, may in its discretion order that the different 
offenses or counts set forth in the indictment, informa- 
tion, complaint and accusation be tried separately or 
divided into two or more groups and each of said groups 
tried separately. An acquittal of one or more counts shall 
not be deemed an acquittal of any other count. 


{b) Two or more defendants may be charged in the 
same indictment or information if they are alleged to 
have participated in the same series of acts or trans- 
actions constituting an offense or offenses. Such defend- 
ants may be charged in one or more counts together or 
separately and all of the defendants need not be charged 
in each count. 


(ec) If it appears that a defendant or the state is 
prejudiced by a jomder of related prosecutions or defend- 
ants in a single charge or by jomder of separate charges 
or defendants for trial the eourt may order separate 
trials, grant a severance of defendants, or provide any 
other relief as justice may require. 


95-1505. Amending the Charge. 


(a) A charge may be amended in matters of substance 
at any time before the defendant pleads, without leave 
of court. 


{b) The court may permit any charge to be amended 
as to form at any time before verdict or finding if no 
additional or different offense is charged and if the sub- 
stantial rights of the defendant are not prejudiced. 


(e} No charge shall be dismissed because of a formal 
defect which does not tend to prejudice a substantial 
right of the defendant. 
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95-1506. Prior Conviction. When the state seeks in- 
ereased punishment of the accused as a prior convicted 
felon under section 94-4713, notice of that fact must be 
given in writing to the accused or his attorney before the 
entry of a plea of guilty by the accused, or before the 
case is called for trial upon a plea of not guilty. Such 
notice must conform to the following provisions: 


(a) The notice must specify the prior convictions 
alleged to have been ineurred by the accused. 


(b} The notice and the charges of prior convictions 
contained therein shall not be made public nor in, any 
manner be made known to the jury before the Jyry’s 
verdict is returned upon the felony charge. 


(ce) If the accused is convicted upon the felony charge, 
the notice, together with proper proof of timely service, 
shall be filed with the court before the time fixed for 
sentence. The court shall then fix a time for hearing with 
at least 3 days notice to the accused. 


{d) The hearing shall be held before the court alone. 
If the court finds any of the allegations of prior convic- 
tion true, the aceused shall be sentenced under the provi- 
sions of section 94-4713. 


CHAPTER 16. ARRAIGNMENT OF DEFENDANT. 


95-1601. Arraignment Defined. Arraignment is the 
formal act of calling the defendant into open court to 
answer the charge against him. 


95-1602. Place of Arraignment. The defendant shall 
be arraigned im the court in which the indictment, infor- 
mation or complaint is filed, unless before arraignment 
the eause has been removed to another court, in which 
ease he shall be arraigned in that court. 


95-1603. Presence of Defendant. If the offense 
charged is a felony, the defendant must be personally 
present for arraignment; but if a misdemeanor, he may 
appear by counsel. 


95-1604. Bringing Defendant Inte Court. The court 
may direct any official who has custody of the defendant 
to bring him before the court to be arraigned. 
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95-1605. Joint Defendants. Defendants who are 
jointly charged may be arraigned separately or together, 
in the discretion of the court. 


95-1606. Procedure on Arraignment. The arraignment 


in any court in this state must be conducted in the follow- 
ing manner: 


{a} The arraignment must be in open court. 


{b) The court must inquire of the defendant or his 
eounsel the defendant’s true name and if the defendant’s 
true name be given as any other than that used in the 
charge, the court must order the defendant’s name to be 
substituted for the name under whieh he is charged, and 
the subsequent proceedings must be conducted with the 
defendant charged under that name, but in the discretion 
of the court the defendant may also be referred to by 
the name by which he was first charged. 


{c) The court must determine whether the defendant 
is under any disability which would prevent the court 
in its diseretion from proceeding with the arraignment. 
The arraignment may be continued until such time as the 
court determines the defendant is able to proceed. 


(da) The defendant shalt be advised by the court as 
follows: 


(1) Of the nature of the crime charged against him; 


(2) Of the punishment as set forth by statute for the 
erime charged; 


(3) Ifthe defendant appears for arraignment without 
counsel the court shall advise him of his right to counsel 
and of his right to assigned counsel if he is unable to 
employ counsel. If counsel is or has been waived by the 
defendant the court shall ascertain if the waiver is or 
was voluntary before proceeding; 


(4) Of the time prescribed by statute to enter a plea; 


(5) Of his right to secure bail to release him from 
custody. 


{e) The court, or the clerk or county attorney under 
its direction must deliver to the defendant a true copy 
of the indictment, information or complaint, including 
the endorsements thereon and the list of witnesses, when 
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required, and read the indictment, information or com- 
plaint to the defendant, unless the defendant or his 
counsel waives such reading, and ask him whether he 
pleads guilty or not guilty to the indictment, information 
or complaint. 


The defendant shall enter a plea of guilty or not guilty 
to the indictment, information or complaint. If the de- 
fendant refuses to plead to the indictment, information or 
complaint a plea of not guilty must be entered. 


The court may refuse to accept a plea of guilty and 
shall not aecept the plea of guilty without first deter- 
mining that the plea is voluntary with an understanding 
of the charge. ‘ 


(f} The court must prepare and keep a written record 
of all arraignment proceedings. In district courts a ver- 
batim record of all arraignment proceedings must be 
made, preserved and filed with the court. 


95-1607. Time Allowed to Answer. If, on the arraign- 
ment, the defendant requires it, Hie must be allowed a 
reasonable time, not less than one (1) day, to answer 
or otherwise plead to the indictment, information or com- 
plaint. The answer may include appropriate pre-trial 
motions, 


95-1608. Irregularity of Arraignment. No irregularity 
in the arraignment which does not affect the substantial 
rights of the defendant shall affect the validity of any 
proceeding in the cause if the defendant pleads to the 
charge or proceeds to trial without objecting te such 
irregularity. 


CHAPTER 17. PRE-TRIAL MOTIONS. 


95-1701. Defenses and Objections Which May Be 
Raised Before Trial. Any defense or objection which is 
capable of determination without the trial of the general 
issue may be raised before trial by motion to dismiss or 
for other appropriate relief. The motion shall state with 
particularity the grounds therefor and the order or relief 
sought. 


95-1702. Defenses and Objections Which Must Be 
Raised Before Trial. Defenses and objections based on 
defects in the institution of the prosecution or in the 
complaint, indictment or information other than that it 
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fails to show jurisdiction in the court or to charge an 
offense may be raised only before trial by motion to dis- 
miss or for other appropriate relief. The motien shall 
include all such defenses and objections then available 
to the defendant. Failure to present any such defense or 
objection as herein provided constitutes a waiver thereof, 
but the court for cause shown may grant relief from the 
waiver. Lack of jurisdiction or the failure of the indict- 
ment, information, or complaint to charge an offense 
shall be noticed by the court at any time during the 
pendency of the proceeding. 


95-1703. Dismissal on Motion of Court or Application 
of Attorney Prosecuting. The court may, either on its 
own motion or upon the application of the attorney prose- 
cuting, and in furtherance of justice, order an action, 
complaint, information, or indietment to be dismissed. 
The reasons of the dismissal must be set forth in an order 
entered upon the minutes. 


95-1704. Time of Making Motion. The motion shall 
be made before the plea is entered, but the court for 
cause may permit it to be made within a reasonable time 
thereafter. 


95-1705. Hearing on Motion. A motion before trial 
raising defenses or objections shall be determined before 
trial unless the court orders that it be deferred for 
determination at the trial of the general issue. 


95-1706. Effect of Determination. If a motion is deter- 
mined adversely to the defendant he shall plead if he has 
not previously pleaded. A plea previously entered shall 
stand. If the court directs the action to be dismissed, 
the defendant must, if in custody, be discharged there- 
from; or, if admitted to bail, his bail exonerated, or 
money deposited instead of bail must be refunded to him. 
However, if the court grants a motion to dismiss based 
on a defeet in the institution of the prosecution or in 
the indictment, information, or complaint, or when it 
appears at any time before judgment that a mistake has 
been made in charging the proper offense, it may also 
order that the defendant be held in custody or that his 
bail be continued for a specified time pending the filing 
of a new complaint, indictment or information. 


95-1707. Transfer of Trial. If the court determines 
that the motion to dismiss, based upon the grounds of 
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lack of jurisdiction or improper place of trial, is well 
founded it may, instead of dismissal, order the cause 
transferred to a court of competent jurisdiction or to a 
proper place of trial. 


1 
95-1708. Motion for Continuance. 


(a) The defendant or the state may move for a con- 
tinuanee. If the motion is made more than thirty days 
after arraignment or at any time after trial has begun 
the court may require that it be supported by affidavit. 


(b) The court may upon the motion of either party 
or upon the court’s own motion order a combinant if 
the interests of justice so require. 


(ce) All motions for continuance are addressed to the 
discretion of the trial court and shall be considered in 
the light of the diligence shown on the part of the 
movant. 


(d) This section shall be construed to the end that 
criminal cases are tried with due diligence consonant 
with the rights of the defendant and the state to a speedy 
trial. 


95-1709. Substitution of Judge. 


(a) The defendant or the prosecution may move the 
court in writing for a substitution of judge on the ground 
that he cannot have a fair and impartial hearing or trial 
before said judge. The motion shall be made at least 
fifteen days prior to the trial of the case, or any retrial 
thereof after appeal, except for good cause shown. Upon 
the filing of such a motion the judge against whom the 
motion is filed shall be without authority to act further 
in the criminal action, motion or proceeding but the pro- 
visions of this section do not apply to the arrangement 
of the calendar, the regulation of the order of business, 
the power of transferring the criminal action or proceed- 
ing to some other court, nor to the power of calling in 
another judge to sit and act in such criminal action or 
proceeding, providing that no judge shall so arrange the 
calendar as to defeat the purposes of this section. Not 
more than one judge can be disqualified in the criminal 
action or proceeding, at the instance of the prosecution 
and not more than one judge at the instance of the de- 
fendant or defendants. 
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If either party in any matter above-mentioned shall 
file the affidavit as herein provided such party may not 
complaim of any reasonable delay as the result thereof. 


The provision of this seetion shall be inapplicable to 
any person in any cause involving a direct contempt of 
court. 


(b) In addition to the provision of subsection (a) any 
defendant may move at any time for substitution of judge 
for cause, supported by affidavit. Upon the filing of such 
motion the court shall conduct a hearing and determine 
the merits of the motion. 


95-1710. Change of Place of Trial. 


{a) The defendant or the prosecution may move for 
a change of place of trial on the ground that there exisis 
in the county in which the charge is pending such preju- 
dice that a fair trial cannot be had in such county. The 
motion shall be made at least fifteen days prior to trial, 
unless, for good cause shown, it may be made thereafter. 


(b) The motion shall be in writing and supported by 
affidavit which shalt state facts showing the nature of 
the prejudice alleged. The defendant or the state may 
file counter-affidavits. The court shail conduct a hearing 
and determine the merits of the motion. 


(ec) If the court determines that there exists in the 
county where the prosecution is pending such prejudice 
that a fair trial cannot be had it shall transfer the cause 
to any other court of competent jurisdiction in any 
county where a fair trial may be had. 


CHAPTER 18. 
PRODUCTION AND SUPPRESSION OF EVIDENCE. 
95-1801. Subpoenas. 


(a) Upon the request of the prosecuting attorney or 
the defendant or his attorney, the court or the clerk of 
the court shall issue subpoenas. The subpoena shall state 
the name of the court and the title, if any, of the pro- 
ceeding, and shall command each person to whom it is 
directed to attend and give testimony and produce 
objects and documents at the time and place specified 
therein. 
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(b) Indigent Defendants. When the defendant is 
indigent a court order must be obtained if more than 
six (6) witnesses are to be subpoenaed. If a witness 
is to be paid more than the regular fee, or there are more 
‘than six (6} witnsses to be paid an order of the court or 
judge is needed; such order may be made upon proper 
showing by affidavit or otherwise. 


(ec) Expenses of Witness. When a person attends 
before a magistrate, grand jury, or court, as a witness 
in a criminal case, upon a subpoena or in pursuance of 
an undertaking, the judge, at his discretion, by a written 
order, may direct the clerk of the court to draw, his 
warrant upon the county treasurer in favor of such es 
ness for a reasonable sum, to be specified in the order, 
for the necessary expenses of the witness. 


(d) In all criminal cases originally triable in the dis- 
trict court the following rules shall apply: Upon motion 
of either party and upon showing of good cause, the 
court may issue a subpoena prior.to the trial directing 
any person other than the defendant to produce books, 
statements, papers and objects before the court at a time 
prior to the trial or prior to the time when they are to 
be offered in evidenee and the court may, upon their 
production, permit the books, statements, papers or ob- 
jects or portions thereof to be inspected, copied, or 
photographed by the parties and their attorneys. 


Upon motion of the defendant, within a reasonable 
time before trial, the court may, upon a showing of good 
cause, at a time and place designated by the court, order 
the prosecution to produce prior to trial for inspection, 
photographing or copying by the defendant, designated 
books, statements, papers, or objects obtained from the 
defendant or others by the prosecution which are mater- 
ial, relevant and necessary to the preparation of the 
defendant’s ease. 


(e) Service. A subpoena may be served by a peace 
officer or by any other person who is not a party and 
who is not less than 18 years of age, but a peace officer 
must serve in his county any subpoena delivered to him 
for serviee, either on the part of the state or of the 
defendant. The person making the service must without 
delay, make a written return of the service, subscribed 
by him, stating the time and place of service. Service of 


—406— 


FORTIETH LEGISLATIVE ASSEMBLY 


a subpoena shall be made by delivering a copy thereof to 
the person named, and if ordered by the court, by tender- 
ing to those residing outside the county of trial the fee 
for one day’s attendance and the mileage allowed by law. 


(f} Place of Service. A subpoena requiring attend- 
ance of a witness at a hearing or trial may be served 
anywhere within the State of Montana. 


95-1802. Depositions. 
(a) Grounds for Taking Depositions: 


(1) If it appears that a prospective witness may be 
unable to attend or prevented from attending a trial or 
hearing or is or may become a non-resident of the state, 
or is unwilling to provide relevant information to a re- 
questing party, and that his testimony is material and 
that it is necessary to take his deposition in order to 
prevent a failure of justice, the court, at any time after 
the preliminary hearing or the filing of the indictment or 
the information, may upon motion and notice to the par- 
ties order that his testimony be taken by deposition and 
that any designated books, papers, documents, or tangible 
objects, not privileged, be produced at the same time and 
place. 


(2) Hf a witness is committed for failure to give bail 
to appear to testify at a trial or hearing, the court must 
direct that his deposition be taken at the expense of the 
state. After the deposition has been subscribed the court 
shall discharge the witness. 


(b) Notice of Taking. The party at whose instance a 
deposition is to be taken shall give to every other party 
reasonable written notice of the time and place for taking 
the deposition. The notice shall state the name and ad- 
dress of each person to be examined. On motion of a 
party upon whom the notice is served, the court for cause 
shown may extend or shorten the time. 


(c) How Taken. A deposition shall be taken in the 
manner provided in civil actions. The court at the request 
of a defendant may direct that a deposition be taken on 
written interrogatories in the manner provided in civil 
actions. 


(d} Filing Deposition. The court shall transmit the 
deposition to the clerk of the court making the order, 
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there to be filed and held until the action shail come on 
for trial. 


(e) Use. At the trial or upon any hearing, a part or 
all of a deposition, so far as otherwise admissible under 
the rules of evidence, may be used if it appears: That the 
witness is dead; or that the witness is out of the state of 
Montana unless it appears that the absence of the witness 
was procured by the party offering the deposition; or 
that the witness is unable to attend or testify because of 
sickness or infirmity; or that the party offermg the 
deposition has been unable to procure the attendance of 
the witness by subpoena. Any deposition may alsotbe 
used by any party for the purpose of contradicting Vor 
impeaching the testimony of the deponent as a witness. 
Tf only a part of a deposition is offered in evidence by a 
party, an adverse party may require him to offer all of 
it which is relevant to the part offered and any party 
may offer other parts. For the purposes of this section, 
the word “deposition” shall in addition include any sworn 
testimony previously given by a witness which has been 
recorded and transcribed by a qualified stenographer 
and given in the presence of the defendant and cross- 
examined by him or his attorney on matters relevant to 
the trial or hearing where such deposition is sought to 
be used. 


(£) Objections to Admissibility. Objections to recelv- 
ing in evidence a deposition or part thereof may be made 
as provided in civil actions. 


(g) At Instance of the State or Witness. The follow- 
ing additional requirements shall apply if the deposition 
is taken at the instance of the state or a witness. The offi- 
eer having custody of a defendant shall be notified of 
the time and place set for examination and keep him in 
the presence of the witness during the examination. A 
defendant not in custody shall be given notice and shall 
have the right to be present at the examination. The 
state shall pay to the defendant’s attorney and to a 
defendant not in custody expenses of travel and subsis- 
tence for attendance at the examination. 


95-1803. Discovery, Inspection, and Notice. In all 
eriminal cases originally triable in distriet court the fol- 
lowing rules shall apply: 
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(a) List of Witnesses: 


(1) For the purpose of notice only and to prevent 
surprise, the prosecution shall furnish to the defendant 
and file with the clerk of the court at the time of 
arraignment, a list of the witnesses intended to be called 
by the prosecution. The prosecution may, any time after 
arraignment, add to the list the names of any additional 
witnesses, upon a showing of good cause. The list shall 
include the names and addresses of the witnesses. 


(2) The requirement of subsection (a) (1), of this 
section, shall not apply to rebuttal witnesses. 


(b) Subpoenas may be used as a discovery device as 
provided for under section 95-1801 (d). 


(ec) On motion of any party within a reasonable time 
before trial all parties shall produce at a reasonable time 
and place designated by the court ail documents, papers 
or things which each party intends to introduce in evi- 
dence. Thereupon any party shall, in the presence of a 
person designated by the court, be permitted to inspect 
or copy any such documents, papers or things. The order 
shall specify the time, place and manner of making the 
inspeetion and of taking the copies or photographs and 
may prescribe such terms and conditions as are just. Hf 
the evidence relates to scientific tests or experiments the 
opposing party shall, if practicable, be permitted to be 
present during the tests and to inspect the results thereof. 
Upon a sufficient showimg the court may at any time 
order that the discovery or Inspection be denied, re- 
stricted or deferred, or make other appropriate orders. 
If, subsequent to compliance with an order issued pur- 
suant to this rule, and prior to or during trial, a party 
discovers additional material previously requested which 
is subject to discovery or inspeetion under the rule he 
shall promptly notify the other party or his attorney or 
the court of the existence of the additional material. The 
court shalf exclude any evidence not presented for inspec- 
tion or copying pursuant to this rule, unless good cause 
is shown for failure to comply. In the latter case the 
opposing party shall be entitled to recess or a eontinua- 
tion during which it may inspect or copy the evidence 
in the manner provided for above. 


{d) For purpose of notice only and to prevent sur- 
prise, the defendant shall furnish to the prosecution and 
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file with the clerk of the court at the time of entering 
his plea of not guilty or within ten days thereafter or at 
such later time as the court may for good cause permit, 
a statement of intention to interpose the defense of in- 
sanity, self-defense or alibi. If the defendant intends 
to interpose any of these defenses, he shall also furnish 
to the prosecution and file with the elerk of the court, 
the names and addresses of all witnesses to be called by 
the defense in support thereof. The defendant may, prior 
to trial, upon motion and showing of good cause, add to 
the list of witnesses the names of any additional wit- 
nesses. After the trial commences, no witnesses may be 
called by the defendant in support of these defénses, 
unless the name is included on such list, except tpon 
good cause shown. 


(e) All matters which are privileged upon the trial, 
are privileged against disclosure through any discovery 
procedure. 


95-1804. Motion to Produce Confession or Admission. 


{a} On motion of a defendant in any criminal case 
made prior to trial the court shall order the state to 
furnish the defendant with a copy of any written con- 
fession or admission and a list of the witnesses to its 
making. If the defendant has made an oral confession 
or admission a list of the witnesses to its making shall 
be furnished. 


(b) The list of witnesses may upon notice and motion 
be amended by the state prior to trial. 


(c} No such confession or admission shall be received 
in evidence which has not been furnished in compliance 
with subseetion (a) of this section unless the court is 
satisfied that the prosecutor was unaware of the existence 
of such confession or admission prior to trial and that he 
could not have become aware of such in the exercise of 
due diligence. 


95-1805. Motion to Suppress Confession or Admission. 


(a) A defendant may move to suppress as evidence 
any confession or admission given by him on the ground 
that it was not voluntary. 


{b) The motion shall be made before the trial unless 
for good cause’shown the court shall otherwise direct. 
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(e) The defendant shall give at least ten (10) days 
notice of such motion to the attorney prosecuting or 
Such other time as the court may direct. The defendant 
shall serve a copy of the notice and motion upon the 
attorney prosecuting. 


(d@) The motion shali be in writing and state facts 


showing wherein the confession or admission was involun- 
tary. 


: (e) If the allegations of the motion state facts which 
if true, ‘show that the confession or admission was not 
voluntarily made the court shall conduct a hearing into 
the merits of the motion. 


; (f) The burden of proving that a confession or admis- 
Slon was involuntary shall be on the defendant. 


(g} The issue of the admissibility of the confession or 
admission shall not be submitted to the jury. If the con- 
fession or admission is determined to be admissible the 
circumstances surrounding the making of the confession 
or admission may be submitted to the jury as bearing 
upon the credibility or the weight to be given to the 
confession or admission. - 


é (hb) If the motion is granted the confession or admis- 
sion shall not be admissible in evidence against the 
movant at the trial of the case. 


95-1806. Motion to Suppress Evidence Ill 
Seized. as 


(a) A defendant aggrieved by an unlawful seareh and 
Selzure may move the court to suppress as evidence any- 
thing so obtained. 


(b) The motion shall be made before trial unless for 
good cause shown the court shall otherwise direct. 


(ec) he defendant shall give at least ten (10) days 
notice of such motion to the attorney prosecuting or such 
other time as the court may direct. The defendant shall 
serve a copy of the notice and motion upon the attorney 
prosecuting, . 


(d) The motion shall be in writing and state facts 
showing wherein the search and seizure were unlawful. 
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{e) If the allegations of the motion state facts which 
if true show that the search and seizure were unlawful 
the court shall conduet a hearing into the merits of the 
motion. 


(f) The burden of proving that the search and seizure 
were unlawful shall be on the defendant. 


(g) If the motion is granted the evidence shall not be 
admissible against the movant at any trial of the case. 


CHAPTER 19. TRIAL IN DISTRICT COURT. 
95-1901. Method of Trial. 


4 
(a) All prosecutions except on a plea of guilty, ddcia- 
ing issues of fact shall be tried by the court and jury. 


(b) Questions of law shall be decided by the court and 
questions of fact by the jury except on a trial for libel 


the jury shall determine both questions of law and of 


faet. 


(e) Defendants in all criminal cases shall have a 
right to trial by jury not to exceed twelve in number. 
However, if no capital offense is involved, the parties 
may agree in writing, at any time before the verdict, with 
the approval of the court that the jury shall consist of 
any number less than twelve. 


(d) The plea of not guilty puts in issue every material 
allegation of the indictment, information or eomplaint. 


95-1902. Plea of Guilty. Before or during trial a plea 
of guilty may be accepted when: 


(a) the defendant enters a plea of guilty in open 
eourt; and 


(b) the court has informed the defendant of the con- 
sequences of his plea and of the maximum penalty pro- 
vided by law whieh may be imposed upon acceptance of 
such plea. 


(ec) At any time before or after Judgment the court 
may for good eause shown permit the plea of guilty to 
be withdrawn and a plea of not guilty substituted. 


95-1903. Failure of the County Attorney to Attend. 
If the county attorney fails to attend the trial, the court 
may appoint some attorney-at-law to perform his duties. 
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95-1904. Presence of Defendant; Mistrial for Absence. 


{a} The defendant must be personally present at the 
trial and rendition of judgment im all cases tried im the 
district court. Hf the defendant fails to appear at any 
time during the course of the trial and before the jury 
has retired for its deliberations or the case has been 
finally submitted to the judge, and if after the exercise 
of reasonable diligence, his presence cannot be procured, 
the court shall declare a mistrial and the cause may again 
be tried. 


(b) In all eases appealed to the Supreme Court it shail 
be conclusively deemed that the defendant was present 
in court at all stages of the trial unless the record on 
appeal affirmatively shows to the contrary; in all cases 
appealed to the Supreme Court it shall be conclusively 
deemed that the court or judge gave the proper admoni- 
tion in accordance with the provision of section 95- 
1913(e} unless the reeord affirmatively shows to the con- 
trary. 


95-1905. Formation of Trial Jury. Trial juries for 
criminal] actions are formed in the same manner as trial 
juries in civil actions, except that. the total number of 
jurors drawn shall be at least twelve plus the total num- 
ber of peremptory challenges. 


95-1906. Order of Prosecutions. Prosecutions against 
defendants held in custody must be disposed of in advance 
of proseeution against defendants on bail unless for good 
cause the court shall direet an action to be tried out of its 
order. 


95-1907. Time to Prepare for Trial. After plea, the 
defendant shall be entitled to a reasonable time to pre- 
pare for trial. 


95-1908. Motion to Discharge Jury Panel. 


(a) Any objection to the manner in which a jury 
panel has been selected or drawn shall be raised by a 
motion to discharge the jury panel. The motion shall be 
made at least five days prior to the term for which the 
jury is drawn. For good cause shown, the court may 
entertain the motion at any time thereafter. 


(b) The motion shali be in writing supported by affi- 
davit and shall state facts which show that the jury 
panel was improperly selected or drawn. 
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(ec) If the motion states facts which show that the 
jury panel has been improperly selected or drawn, it 
shall be the duty of the court to conduct a hearing. The 
burden of proof shall be on the movant. 


(d) If the eourt finds that the jury panel was im- 
properly seleeted or drawn, the court shall order the 
jury panel discharged and the selection or drawing of a 
new panel in the manner provided by law. 


95-1909. Trial Jurors. 


(a) The clerk of court shall make available to the 
parties a list of prospective jurors with their addresses 
when drawn. : 


(b) (1) The qualifications of jurors, and who will 
be exempted, are found in sections 93-1301 through 93- 
1307, of the civil code, which by reference are made a 
part of this code. 


(2) An exemption from service on a jury is not a 
cause of challenge, but the privilege of the person 
exempted. 


(ec) The county attorney and the defendant or his 
attorney shall conduct the examination of prospective 
jurors. The court may conduct an additional examina- 
tion. The court may limit the examination by the defend- 
ant, his attorney or the prosecuting attorney if the court 
believes such examination to be improper. 


(d} (1) Each party may challenge jurors for cause, 
and each challenge must be tried by the court. 


(2) <A ehallenge for eause may be taken for all or any 
of the following reasons; or for any other reason which 
the court determines: 


(i) Consanguinity or relationship to the person alleged 
to be injured by the offense charged, or on whose com- 
plaint the prosecution was instituted, or to the defendant. 


(ii) Standing in the relation of guardian and ward, 
attorney and client, master and servant, or landlord and 
tenant, debtor and creditor, or being a member of the 
family of the defendant, or of the person alleged to be 
injured by the offense charged, or on whose complaint the 
prosecution was instituted, or in his employment. 
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; (iti) Being a party adverse to the defendant in a 
civil action, or having complained against or been accused 
by him in a criminal prosecution. 


(iv) Having served on the grand jury which found 
the indictment, or on a coroner’s jury which inquired 
into the death of a person whose death is the subject of 
the indictment or information. 


(v) Having served on a trial jury which has tried an- 
other person for the offense charged. 


(vi) Having been one of a jury formerly sworn to 
try the same charge, and whose verdict was set aside or 
which was discharged without verdict, after the case was 
submitted to it. 


(vii) Having served as a juror in a civil action 
brought against the defendant for the act charged as an 
offense. 


(vili) If the offense charged be punishable with death, 
the entertaining of such conscientious opinions as would 
preclude his finding the defendant guilty ; in which ease 
he must neither be permitted nor compelled to serve as a 
juror. 


; (ix) Having a belief that the punishment fixed by law 
1s too severe for the offense charged. 


(x) For the existence of a state of mind on the part 
of the juror in reference to the case, or to either of the 
parties, which will prevent him from acting with entire 
Impartiality and without prejudice to the substantial 
rights of either party. 


(e) All challenges must be interposed before the jury 
is sworn, unless the cause of challenge be discovered after 
the jury is sworn and before the introduction of any 
evidence, when the court, in its discretion may allow the 
challenge to be interposed. 


(f) Each defendant shall be allowed eight (8) peremp- 
tory challenges in capital eases, six (6) in all other cases 
tried in the district court, and three (3) in all cases tried 
in justice of the peace or police courts. However, there 
may not be additional challenges for separate counts 
charged in the indictment or information. If the indict- 
ment or information charges a capital offense, as well as 
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lesser offenses in separate counts, the maximum number 
of challenges shall be eight (8). The state shall be 
allowed the same number of peremptory challenges as 
all of the defendants. 


(@) After the jury is impaneled and sworn, the eourt 
may direct the selection of one or more alternate jurors, 
in the same manner as principal jurors, who shall take 
the same oath as the principal jurors. Bach party shall 
have one additional peremptory challenge for each alter- 
nate juror. Alternate jurors in the order in which they 
are called shall replace jurors who, prior to the time the 
jury arrives at its verdict, become unable or disqualified 
to perform their duties. An alternate juror shall: not 
join the jury in its deliberation unless called upon byithe 
court to replace a member of the jury. His econduet 
during the period in which the jury is considering its 
verdict shall be regulated by instructions of the trial 
court. An alternate juror who does not replace a princi 
pal juror shall be discharged after the jury arrives at its 
verdict. y 


th) The jury shall return a general verdict to each 
offense charged. 


4i) When, at the close of the state’s evidence or at 
the elose of all the evidence, the evidence is insufficient 
to support a finding or verdict of guilty, the court may on 
its own motion or on the motion of the defendant, dismiss 
the action and discharge the defendant. However, the 
court may allow the case to be reopened for good eause 


shown. 
95-1910. Order of Trial. 


(2) The court may instruet the Jury as to its duties. 
Sueh general instructions must be settled in the same 
manner as provided for the settlement of special instruc- 
tions in subdivision (d) hereof. 


(b} The county attorney must state the case and offer 
evidence in support of the prosecution. The defendant 
may make his opening statement prior to the state’s offer 
of evidence, or may state his defense and then offer evi- 
dence in support thereof after the state rests. 


fe) The parties may then respectively offer rebutting 
testimony only, unless the court, for good cause, permits 
them to offer eyidence upon their original ease. 
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(d) When the evidence is concluded, if either party 
desires special instructions to be given to the jury, such 
instructions shail be reduced to writing, numbered, and 
signed by the party, or his attorney, and delivered to the 
eourt. The instructions shall be settled by the court, with- 
out the presence of the jury, at which settlement counsel 
for the parties, or the defendant if he is without counsel, 
shall be allowed reasonable opportunity to examine the 
instructions requested and proposed to be given by the 
court, and to present and argue to the court objections 
to the adoption or rejection of any instruction offered by 
counsel or proposed to be given to the jury by the court. 
On such settlement of instructions, the respective counsel, 
or the parties, shall specify and state the particular 
ground on which an instruction is objected to, and it 
shall not be sufficient to object generally that the instruc- 
tion does not state the law, or is against the law, but the 
objection must specify particulariy wherein the instruc- 
tion is insufficient, or does not state the law, or what 
particular clause therein is objected to. 


The court shall pass upon the objections to the instruc- 
tions and shall either give each instruction as requested 
or proposed or positively refuse to do so, or give the 
instruction with modification, and shall mark or endorse 
upon each instruction in such a manner that it shall 
distinetly appear what instructions were given in whole 
or in part, and in like manner those refused or modified, 
and if modified, wherein and how modified. All instrue- 
tions must be filed as a part of the record of the cause. 
No exceptions are necessary to the rulings of the court 
on the settlement of instructions. 


The court reporter shall be present at such settlement 
and shall take down all the objections to any or all of 
the instructions given or refused by the court, together 
with modifications made therein, and the ruling of the 
court thereon. 


(e) When the instructions have been passed upon and 
settled by the court, and before the arguments to the 
jury have begun, the eourt shall charge the jury in writ- 
ing, giving in such charge only such instructions as have 
been passed upon and settled. In charging the jury, the 
court shall give them all matters of law which it thinks 


necessary for the jury’s information in rendering a ver- 
dict. 
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(f) When the jury has deen charged, unless the case 
is submitted to the jury on either side or on both sides 
without argument, the county attorney must commence 
and may conclude the argument. If several defendants 
having several defenses appear by different counsel, the 
court must determine their relative order in evidence and 
argument. Counsel, in arguing the case to the judge, 
may argue and comment upon the law of the case as 
given in the instructions of the court, as well as upon 
the evidence of the case. 


95-1911. When Order of Trial May Be Departed From. 
When the state of the pleading requires it, or in any 
other case, for good reasons, and in the discretion f the 
eourt, the order preseribed in the last section may be 
departed from. 


95-1912. View of Place of Offense or Property. When 
the court deems it proper that the jury view any place 
or personal property pertinent to the case, it will order 
the jury to be conducted in a bedy under the custody of 
the sheriff or bailiff, to view said place or personal 
property in the presence of the defendant and his counsel. 
The place or personal properiy will be shown them by 3 
person appointed by the court for that purpose, and ned 
may personally inspect the same. The sheriff or bailt 
must be sworn to suffer no person to speak or otherwise 
communicate with the jury nor to do so himself on any 
subject connected with the trial, and to return them into 
the courtroom without unnecessary delay or at a specified 
time as the court may direct. 


93-1913. Conduct of Jury After Submission of Case. 


(a) Jurors, Separation of During Trial. The jurors 
sworn to try an action may, at any time before the sub- 
mission of the case, in the diseretion of the court, be per- 
mitted to separate or be kept in charge of a proper 
officer. The officer must be sworn to keep the jurors 
together until the next meeting of the court, to suffer 
no person to speak to them or communicate with them, 
nor to do so himself, on any subject connected with the 
trial, and to return them into court at the next meeting 
thereof. 


(b} Retirement of Jury. When tke jury retires to 
consider its verdict an officer of the court shall be ap- 
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pointed to keep them together and to prevent conversa- 
tions between the jurors and others. 


(ec) Items Which May Be Taken in the Jury Room. 
Upon retiring for deliberation, the jury may take with 
them all papers which have been received as evidence 
in the cause, except depositions or copies of such papers 
as ought not, in the opinion of the court, to be taken from 
the person having them in his possession. The jury may 
also take with them any exhibits which the court may 


deem proper, and notes of the proceedings taken by them- 
selves. 


(d} After Retirement, May Return into Court for In- 
formation. After the jury has retired for deliberation, if 
there be an disagreement among them as to the testimony, 
or if they desire to be informed on any point of law aris- 
ing in the cause, they must require the officer to conduct 
them inte court. Upon being brought into court, the in- 
formation requested may be given in the discretion of the 
court; if such information is given it must be given in 
the presence of the county attorney and the defendant 
and his counsel. 


(e) Admonition. The jury must also, at each adjourn- 
ment of the court, whether permitted to separate or kept 
in charge of officers, be admonished by the court that it 
is their duty not to converse among themselves or with 
anyone else on any subject connected with the trial, or 
to form or express any opinion thereon until the cause 
is finally submitted to them. 


95-1914. Court May Adjourn During Absence, But 
Deemed Open. While the jury is absent the court may 
adjourn from time to time as to other business, but it 
must nevertheless be open for every purpose connected 
with the cause submitted to the jury until a verdict is 
returned or the jury discharged. 


95-1915. Verdict. 


(a) Return. The verdict shall be unanimous in all 
felonies and two-thirds (24) in all misdemeanors and 
appeals from justice or police courts. Such verdict shall 
be signed by the foreman and returned by the jury to 
the judge in open court. 

(b) Several Defendants. If there are two or more 
defendants, the jury, at any time during its deliberations, 
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may return a verdict or verdicts with respect to a defend- 
ant or defendants as to whom it has agreed; if the jury 
cannot agree with respect to all, the defendant or defend- 
ants as to whom it does not agree may be tried again. 


(ec) Conviction of a Lesser Offense. The defendant 
may be found guilty of an offense necessarily included 
in the offense charged, or of an attempt to commit either 
the offense charged or an offense necessarily included 
therein if the attempt is an offense. 


(d) Poll of Jury. When a verdict is returned, the 
jury shall be polled at the request of any party or upon 
the court’s own motion. If upon the poll there is hot the 
required concurrence the jury may be directed tobretire 
for further deliberations or may be discharged. 


95-1916. Defendant, When to Be Discharged. If judg- 
ment of acquittal is given on a general verdict, and the 
defendant is not detained for any other legal cause, he 
must be discharged as soon as the judgment is given, 
except where the acquittal is because of a variance 
between the pleading and proof which may be obviated 
by a new indictment or information the court may order 
his detention to the end that a new indictment or infor- 
mation may be filed by the county attorney. 


CHAPTER 20. 
JUSTICE AND POLICE COURT PROCEEDINGS. 


95-2001. “Initiation of Proceedings. In justice and 
police courts all eriminai prosecutions must be com- 
menced by complaint under oath. 


95-2002. Minutes. A docket must be kept by the 
justice of the peace, or police judge, in which must be 
entered each action, and the proceedings of the court 
therein. 

95-2003. Change of Place of Trial. 


(a) The defendant or prosecution, before trial, may 
move for a change of place of trial on the ground that 
there exists in the township in which the charge is pend- 
ing such prejudice that a fair trial cannot be had in such 
township. 


(b) The motion shall be in writing and supported by 
affidavit which shall state facts showing the nature of 
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the prejudice alleged. The defendant or the state may 


CHAPTER 196 


file counter-affidavits. The court shall conduct a hearing 


and determine the merits of the motion. 


(ce) Tf the court determines that there exists in the 


township where the prosecution is i j 
whe pending such prejudice 
a fair trial cannot be had it shall transfer a oe 
9 any other court of competent jurisdiction in any town- 
ship where a fair trial may be had. 


95-2004. rial in Justice and Police Courts. 
(a) Method of Trial: 


(1) The defendant is entitled to a jury of six qualified 
persons, but may consent to a lesser number. 


: -) A trial by jury may be waived by the consent of 
Het rene expressed in open court and entered in the 
ocket. 


(3) Questions of law shall be deci 

: ecided by the court 
ea eae faet by the jury except when a ae 
Tlal is walved, then the court shall det i : 
tions of law and of fact. Epa a ate 


(b) Plea of Guilty. Before or duri i 
2 5 z ; 
guilty may be accepted when: Seve care 


(1) The defendant i i 
Pe ae ant enters a plea of guilty in open 


(2) The court has informed the @ 
1 efendant of th = 
Sequences of his plea and of the maximum penalty Bre: 


vided by law i i 
ba tie w which may be imposed upon acceptance of 


(e) Presence of Defendant. The tri 
. e trial may be had i 
the absence of the defendant ; but if his presence is ieee 


sary for any purpose, the court ma i 
3 y require the 
attendance of the defendant at the trial. Bere 


(d} Time to Prepare for Trial. After plea the defend- 


ant shall b I i 
aes e entitled to a reasonable time to prepare for 


95-2005. Formation of Trial Jury. 


(a) Number of Jurors. A 3 in justi 
TS. Jury in justice or poli 
court shall consist of six persons, but the a ers 
agree to a number less than six. : 
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(b) Formation of Trial Jury. In January of each year 
each justice of the peace and each police judge shall select 
at least fifty (50) names from the jury list which’ is 
filed in the office of the clerk of the district court. The 
list of names selected shall be posted in a publie place 
and shall comprise the trial jury list for the ensuing year. 


Trial jurors shall be summoned from the jury list by 
notifying each orally that he is summoned and of the 
time and place at which his attendance is required. 


The judge shall question all trial jurors summoned for 
the trial of a ease and shall determine if any of them 
may be challenged for any cause enumerated in Rection 
95-1909(d) (2) of this code. All challenges for “cause 
shall be made by the judge. After the judge has com- 
pleted his examination of the jury panel, each defendant 
shall be allowed three (3) peremptory challenges and 
the state shall be allowed the same number of peremptory 
challenges as all of the defendants. 


_ 95-2006. Verdict. 


(a) Return, The verdict of the jury must in all cases 
be general. It shall be returned by the jury to the judge 
in open court, who must enter, or cause it to be entered 
in the minutes. Two-thirds in number of the jury may 
render a verdict, and such verdict so rendered shall have 
the same force and effect as if all jurors had concurred 
therein. 


(b) Several Defendants. When several defendants 
are tried together, if the jury cannot agree upon a verdict 
as to all, they may render a verdict as to those in regard 
to whom they do agree, on which a judgment must be 
entered accordingly, and the case as to the rest may be 
tried by another jury. 


(ec) Pollof Jury. When a verdict is returned, the jury 
shall be polled at the request of any party or upon the 
court’s own motion. If upon the poll there is not a two- 
thirds concurrence, the jury may be directed to retire 
for further deliberations or may be discharged. 


(d) Discharge of Jury. The jury cannot be discharged 
after the cause is submitted to them, until they have 
agreed upon and rendered their verdict, unless for good 
eause the court sooner discharges them. 
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95-2007. Sentence and Judgment. 


(a} Téa judgment of acquittal is rendered the defend- 
ant must be immediately discharged. 


{b) After a plea or verdict of evi j 

{ guilty, or after a jude- 
ment against the defendant, the court must decuuts : 
time for sentencing, which must be within a reasonable 
time after the verdict or judgment is rendered. The sen- 


tence must be entered in the minutes of the court as soon 
as it is imposed. 


; (c} If the defendant pleads guilty, or is convicted 
either by the court or by a jury, the court must impose a 


sentence of fine or imprisonment or both, as the case 
may be. 


(d) The determination and imposition of sentenec 
shall be the exclusive duty of the court. 


95-2008. Execution of Judgment. 


(a) The judgment must be executed by the sheriff 
constable, marshal or policeman of the jurisdiction tA 
which the conviction was had. 


(b) When a judgment of imprisonment is entered a 
certified copy thereof must be delivered to the sheriff or 


oe officer, which is a sufficient warrant for its execu- 
ion. 


Ae) If a judgment is rendered imposing a fine only 
without Imprisonment for nonpayment, and the defendant 
is not detained for any other legal cause, he must be dis- 
charged as soon as the judgment is given. 


A judgment that the defendant i 
; : 2 pay a fine may also 
direet that he be imprisoned until the fine be satisfied 


in the proportion of one day’s impri 
5 prisonment f 
dollars ($10.00) of the fine. ce aL 


When such a judgment is rendered the defendant must 
be held in custody the time specified in the judgment 
unless the fine is sooner paid. ’ 


(d) Any officer charged with the collection of fines 
under the provisions of this chapter, must return the 
execution to the judge within thirty days from its de- 
livery to him, and pay over to the judge the money ecol- 
leeted therefrom, deducting his fees for the collection 
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All fines imposed and collected by a justice or police 
eourt must be paid to the treasurer of the county, city or 
town as the case may be, within thirty days after the 
receipt of the same, and the justice or police judge must 
take duplicate receipts therefor, one of which he must 
deposit with the county or city or town clerk as the 
case may be. 


93-2009. 


(a) All cases on appeal from justices’ or police courts 
must be tried anew im the district court and may be tried 
before a jury of six (6) which may be drawn from, either 
the regular panel or jury box No. 3. \ 


Appeal. 


(b) The defendant may appeal to the district court 
by giving written notice of his intention to appeal within 
ten days after judgment. 


{c) Within thirty (80) days the entire record of the 
justice or police court proceedings shall be transferred 
to the district court or the appeal shall be dismissed. It 
shall be the duty of the defendant to perfect the appeal. 


CHAPTER 21. POST-TRIAL MOTIONS. 


95-2101. New Trial. 


(a) Definition and Effect. A new trial is a re-exami- 
nation of the issue in the same court, before another jury, 
after a verdict or finding has been rendered and the 
granting of a new trial places the parties in the same 
position as if there had been no trial. 


(b) Motion for a New Trial. 


(1) Following a verdict or finding of guilty the court 
may grant the defendant a new trial if required in the 
interest of justice. 


(2) The motion for a new triai shall be in writing 
and shall be filed by the defendant within thirty days 
following a verdict or finding of guilty. Reasonable 
notice of the motion shall be served upon the state. 


(3) The motion for a new trial shall specify the 
grounds therefor. 


(c) Alternative Authority of the Court on Hearing 
Motion for New Trial. On hearing the motion for a new 
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trial, if justified by law and the weight of the evidence, 
the court may: 


1. Deny the motion, 
2. Grant a new trial, or 


3. Modify or change the verdict or finding by finding 
the defendant guilty of a lesser degree of the crime 
charged, finding the defendant guilty of a lesser included 
crime or finding the defendant not guilty. 


CHAPTER 22. SENTENCE AND JUDGMENT. 


95-2201. Liberal Construction. This chapter shall be 
liberally construed to the end that persons convicted of a 
crime shall be dealt with in accordance with their indi- 
vidual characteristics, circumstances, needs, and potenti- 
alities; that dangerous offenders shall be correctively 
treated in custody for long terms as needed; and that 
other offenders shall be dealt with by prebation, sus- 
pended sentence, or fine whenever such disposition ap- 
pears practicable and not detrimental to the needs of 
public safety and the welfare of the individual. 


95-2202. Sentence and Judgment. 
(a) The judgment shall be rendered in open court. 


(b}) If the verdict or finding is not guilty judgment 
shall be rendered immediately and the defendant shall be 


discharged from custody or from the obligation of his 
bail bond. 


(e) If the verdict or finding is guilty sentence shall 


be pronounced and judgment rendered within a reason- 
able time. 


95-2203. Presentence Investigations. No defendant 
convicted of a crime which may result in commitment for 
one year or more in the state prison, shall be sentenced 
or otherwise disposed of before a written report of inves- 
tigation by a probation officer is presented to and eon- 
sidered by the court, unless the court deems such report 
unnecessary. The court may, in its discretion, order a 
presentence investigation for a defendant convicted of 
any lesser crime or offense. 


95-2204. Content of Investigation. Whenever an in- 
vestigation is required, the probation officer shall 
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promptly inquire into the characteristics, circumstances, 
needs, and potentialities of the defendant; his criminal 
record and social history; the circumstances of the 
offense; the time the defendant has been in detention; 
and the harm to the victim, his immediate family, and 
the community. All local and state mental and correc- 
tional institutions, courts, and police agencies shall fur- 
nish the probation officer on request the defendant's 
eriminal record and other relevant information. The in- 
vestigation shall inelude a physical and mental examina- 
tion of the defendant when it is desirable in the opinion 
of the court. 


95-2205. Availability of the Report to Defendant and 
Others. The judge may, in his discretion, make"the in- 
vestigation report or parts of it available to the defend- 
ants or others, while concealing the identity of persons 
who provided confidential information. If the court dis- 
closes the identity of persons who provided information, 
the judge may, in his discretion, allow the defendant to 
cross-examine those who rendered information. Such 
reports shall be part of the record put shall be sealed 
and opened only on order of the court. 


If a defendant is committed to a state institution the 
investigation report shall be sent to the institution at 
the time of commitment. 


95-2206. Sentence. Whenever any person has been 
found guilty of a erime or offense upon a verdict or plea 
the court may impose any of the following sentences: 


(1) Release the defendant on probation ; 


(2) Defer the imposition of sentence for a period not 
to exceed three (3) years; 


(3) Suspend the exeeution of the sentence up to the 
maximum sentence allowed for the particular offense. 
However, if any restrictions or conditions are violated, 
any elapsed time shall not be a credit against the sen- 
tence, unless the court shall otherwise order. 


(4) Impose a fine as provided by law for the offense ; 


(5) Commit the defendant to a correctional institu- 
tion with or without a fine as provided by law for the 
offense ; 
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(6) Impose any combination of the above. The court 
may also impose any restrictions or conditions on the 
above sentences which it deems necessary. 


Any judge who has suspended the execution of a sen- 
tence or deferred the imposition of a sentence of imprison- 
ment under this section, or his successor, is authorized 
thereafter, in his discretion, during the period of such 
suspended sentence or deferred imposition of sentence to 
revoke such suspension or impose sentence and order such 
person committed, or may, in his discretion, order the 
prisoner placed under the jurisdiction of the state board 
of pardons as provided by law, or retain such jurisdic- 
tion with his court. Prior to the revocation of an order 
suspending or deferring the imposition of sentence, the 
person affected shall be given a hearing. 


95-2207. Withdrawal of Plea on a Deferred Imposition. 
Whenever the court has deferred the imposition of sen- 
tence, and after termination of the time period during 
which imposition of sentence has been deferred upon 
motion of the court, the defendant or the defendant’s at- 
torney, the court may allow the defendant to withdraw 
his plea of guilty, or may strike the verdict of guilty from 
the record, and order that the charge or charges against 
him be dismissed. 


95-2208. Judgment to Pay Fine Constitutes a Lien. 
The judgment shall be reduced to writing and signed by 
the judge. A judgement that the defendant pay a fine or 
costs constitutes a lien upon the real estate of the defend- 
ant, which lien dates from the date of the defendant’s 
arrest. 


95-2209. Entry of Judgment and Judgment Roll. 
When judgment upon a conviction is rendered the clerk 
must enter the same in the minutes, stating briefly the 
offense for which the conviction was had, and the faet 
of prior convictions (if any), and must, within five days, 
annex together and file the following papers, which will 
constitute the judgment roll: 


(1) The indictment or information and a copy of the 
minutes of the arraignment, pleas and motions, 


(2} A eopy of the minutes of the trial. 


(3) The instructions given or refused and the indorse- 
ments thereon. 
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(4) A copy of the judgment. 


95-2210. Information From Courts. It shall be the 
duty of the court disposing of any criminal case to cause 
to be transmitted to the board of pardons statistical data 
im accordance with regulations issued by the board re- 
garding all dispositions of defendants whether found 
guilty or discharged. 


95-2211. Review of Sentence. Every sentence shall be 
subject to review in accordance with Chapter 25, Review 
of Sentence. 


95-2212, Sentence to Be Imposed by Judge. All sen- 
tences under this chapter shall be imposed exclusively by 
the judge of the court. 


95-2213. Merger of Sentences. Unless the judge other- 
wise orders, 


{a} when a person serving a term of commitment 
imposed by a court in this state is committed for another 
offense, the shorter term or shorter remaining term shall 
be merged in the other term, and 


(b) when a person under suspended sentence or on 
probation or parcle for an offense committed in this 
state is sentenced for another offense, the period still to 
be served on suspended sentence, probation, or parole 
shall be merged in any new sentence of commitment or 
probation. 


(ec) The court merging the sentences shall forthwith 
furnish each of the other courts and penal institutions in 
which the defendant is confined under sentence with 
authenticated copies of its sentence, which shall cite the 
sentences being merged. 


(d) If an unexpired sentence is merged pursuant to 
seetion (a), the court which imposed stch sentence shall 
modify it in accordance with the effect of the merger. 


fe) Separate sentences of two or more erimes shali 
run concurrently unless the court otherwise orders. 


95-2214. Credit for Time Served. Where defendant 
has served any portion of his sentence under a eommit- 
ment based upon a judgment which judgment is subse- 


quently declared invalid or which is modified during the 


term of imprisonment, such time shall be eredited upon 
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any subsequent sentence he may receive upon a new com- 
mitment for the same criminal act or acts. In ealeulating 
the time imprisoned, the person so convicted shall have 
the credit for all the time earned in diminution of sen- 
tenee as provided under Montana statutes, section 80- 
1905, unless the sentencing authority in its discretion may 
choose to deny such credit. 


95-2215. Credit for Incarceration Prior to Conviction. 


(a) Any person incarcerated on a bailable offense 
and against whom a judgment of imprisonment is ren- 
dered shal! be allowed credit for each day of inearcera- 
tion prior to or after conviction except that in no case 
shall the time allowed as a credit exceed the term of the 
prison sentence rendered. 


(b) Any person inearcerated on a bailable offense 
who does net supply bail and against whom a fine is 
levied on conviction of such offense shall be allowed a 
credit of $10 for each day so inearcerated prior to con- 
vietion except that in no case shall the amount so allowed 
or credited exceed the amount of the fine. 


95-2216. Jail Work Release Program. 


(a) A court, after having sentenced a person to con- 
finement in a county jail, may, in its discretion, upon 
request of the county attorney and sheriff of such county, 
and with the consent of the convicted person, order that 
any part of the imprisonment so imposed be served in 
confinement, with parole during the hours or periods the 
convicted person is actually employed. 


F 


(b} Upon the issuance of such an order under this 
act, the sheriff shall arrange for the convicted person te 
continuc his regular employment without interruption 
insofar as is reasonably possible; provided, however, that 
said prisoner shall be confined in the county jail during 
the hours when ke is net employed. 


(c} The earnings of the prisoner shall be colleeted by 
the sheriff. From such earnings, the sheriff shall pay the 
prisoner’s beard and personal expenses, both inside and 
outside the jail and, to the extent directed by the court, 
pay the support of his dependents, if any, and any balance 
shali be retained until his discharge. 


(d) The committing court may, in its discretion, upon 
request of the county attorney and sheriff of such county, 
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reduee the sentence of the prisencr up to one-fourth of 
the full term, if, in the opinion of the court, the prisoner’s 
conduct, diligence and general attitude merit such diminu- 
tion. 


(e) In eases where the convicted person violates the 
conditions of said sentence, he shall be returned to the 
court; the court may then require that the balanee of his 
sentence be spent in full confinement and, further, the 
court may cancel any diminution of sentence granted 
under this act. 


(f) The court may, by order, authorize the sheriff of 
the sentencing county to arrange with a sheriff of any 
other county within the State of Montana, to ‘have the 
convicted person transferred to the other county where 
it appears the convicted person can continue his regular 
employment in the latter county; provided, however, 
when such transfer has been made to another county, the 
sheriff of the sentencing county shall still collect all 
moneys earned by the convieted person, and shall dispose 
of said moneys as provided by subsection (¢) of this see- 
tion. 


CHAPTER 23. EXECUTION OF SENTENCE. 


95-2301. Commitment of defendant. Upon rendition 
of judgment after pronouncement of a sentence imposing 
punishment of imprisonment or death the court shall com- 
mit the defendant to the custody of the sheriff who shall 
deliver the defendant to the place of his confinement or 
exceution. 


95-2302, Execution of a fine. 


(a) If the judgment is for a fine alone, cxeeution may 
issue thereon as on a judgment in a civil case. 


(b) If the judgment is for a fine and imprisonment 
until fine be paid, the defendant must be committed 
to the custody of the proper officer, and by him detained 
until the judgment is complied with. The imprisonment 
must not exeeed one day for every $10 of the fine. 


95-2303. Execution of death. 


(a) The punishment of death must be inflicted by 
hanging the defendant by the neck until he is dead. 
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(b) In pronouncing the sentence of death, the court 
shall set the date of excention which must not be less than 
thirty nor more than sixty days from the date the sentence 
is pronounced. 


(¢} A sentence of death must be executed within the 
walls or yard of a jail or some convenient private place 
in the county where the trial took place. 


(d) The sheriff of the county must be present and 
shall supervise such execution which shall be conducted 
in the presence of a physician, the county attorney of the 
county, and at least 12 reputable citizens to be seleeted 
by the sheriff. The sheriff shall at the request of the de- 
fendant, permit such priests or ministers, not exeeeding 
two, as the defendant may name and only persons, rela- 
tives or friends, not to exceed five, to be present at the 
execution, together with such peace officers as he may 
think expedient, to witness the exeeution. No other per- 
sons than those mentioned in this subsection ean be pres- 
ent at the execution, nor can any person under age be 
ailowed to witness the same. 


(e) After the exceution, the sheriff must make a ro- 
turn upon the death warrant, showing time, mode and 
manner in which it was executed, 


95-2304. Lack of Mental Fitness of the Defendant. Ii, 
after judgment of death, there is good reason to suppose 
than the defendant lacks mental fitness, the mental fitness 
of the defendant will be determined in aecordance with 
the provisions of Chapter 5, Competency of the Aecused. 


95-2305. Proceedings upon finding of lack of mental 
fitness. If it is found that defendant is mentally fit as 
provided in section 95-2304, the sheriff must execute the 
judgment ; but if it is found that he lacks fitness, the exe- 
cution of judgment must be suspended and the court shall 
commit him to the eustody of the superintendent of the 
Montana state hospital, to be placed in an appropriate 
institution of the state department of public institutions 
for so long as such lack of fitness shall endure. When the 
court, on its own motion or upon application of the super- 
intendent of the Montana state hospital, or the county 
proseeuting officer, or the defendant or his legal repre- 
sentative, determines after a hearing if a hearing is re- 
quested, that the defendant has regained fitness to pro- 
ceed, the sheriff shall be directed by the court to carry 
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out the execution. If, however, the court is of the view 
that so much time has clapsed since the commitment of 
the defendant, that it would be unjust te proceed with 
execution of the sentence, the court may suspend the exe- 
cution of the sentenee and may order the defendant to be 
discharged. 


95-2306. Proceedings when female is claimed to be 
pregnant. If there is good reason to suppose a woman 
against whom a judgment of death is rendered is preg- 
nant, the sheriff of the county, with the concurrence of the 
judge of the court by which the judgment was rendered, 
must summon a jury of three physicians to inquire into 
the supposed pregnancy. Immediate notice of Loa Weep 
must be given to the county attorney of the courlty who 
must attend the inquiry and may produce his own wit- 
nesses. 


95-2307. Proceedings upon the finding of pregnancy. 
Jf it is found by the inquiry that the woman is not preg- 
nant, the sheriff must exceute the judgment ; if it is found 
that the woman is pregnant, the sheriff must suspend the 
exeeution of judgment, and transmit the inquisition to 
the governor. When the governor is satisfied that the 
woman is no longer pregnant, he may issue his warrant 
appointing a day for the execution of the judgment. 


95-2308. Western interstate corrections compact—con- 
tents. The western interstate corrections compact as con- 
tained herein is hereby enacted into law and entered into 
on behalf of this state with any and all other states legally 
joining therein in ea form substantially as follows: 


1. Purpose and policy The party states, desiring by 
eommon action to improve their institutional facilities and 
provide programs of sufficiently high quality for the con- 
finement, treatment and rehabilitation of various types of 
offenders, declare that it is the policy of each of the party 
states to provide such facilities and programs on a basis 
of cooperation with one another, thereby serving the best 
interests of such offenders and of society. The purpose 
of this compact is to provide for the development and 
execution of such programs of cooperation for the con- 
finement, treatment and rehabilitation of offenders. 


2. Definitions. As uscd in this compact, unless the 
context clearly requires otherwise: 
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(a) “State” means a state of the United States, or “State.” 


subject to the limitation contained in subsection 7, Guam. 


(b) “Sending state” means a state party to this com- 
pact in which conviction was had. 


(ce) “Receiving state” means a state party to this 
compact to which an inmate is sent for confinement other 
than a state in which conviction was had. 


{d) “Inmate” means a male or female offender who is 
under sentence te or confined in a prison or other corree- 
tional institution. 


{e) “Institution” means any prison, reformatory or 
other correctional facility (including but not limited to 
a facility for the mentally ill or mentally defective) in 
which inmates may lawfully be confined. 


3. Contracts. 


{a) Each party state may make one or more contracts 
with any one or more of the other party states for the 
confinement of inmates on behalf of a sending state in 
institutions situated within receiving states. Any such 
contract shall provide for: 


(i) Its duration. 


(ii} Payments to be made to the receiving state by the 
sending state for inmate maintenanee, extraordinary 
medical and dental expenses, and any participation in or 
receipt by inmates of rehabilitative or correctional serv- 
ices, facilities, programs or treatment not reasonably in- 
eluded as part of normal maintenance. 


; {iii} Partieipation in programs of inmate employment, 
if any ; the disposition or crediting of any payments re- 
ceived by inmates on account thereof; and the crediting 


of proceeds from or disposal of any products resulting 
therefrom. 


(iv) Delivery and retaking of inmates. 


(v) Such other matters as may be necessary and ap- 
propriate to fix the obligations, responsibilities and rights 
of the sending and receiving states. 


(b) Prior to the construction or completion of con- 
struction of any institution or addition thereto by a party 
state, any other party state or states may contract there- 


—A33— 


“Sending state.” 


“Receiving state.’* 


“Inmate.” 


“Institution.” 


Contracts. 


To provide for. 


CHAPTER 196 


Procedures 
and rights. 


SESSION LAWS 


with for the enlargement of the planned capacity of the 
institution or addition thereto, or for the inelusion therein 
of particular equipment or structures, and for the reser- 
vation of a specific per eentum of the capacity of the in- 
stitution to be kept available for use by inmates of the 
sending state or states so contracting. Any sending state 
so contracting may, to the extent that moneys are legally 
available therefor, pay to the receiving state, a reasonable 
sum as consideration for such enlargement of capacity, 
or provision of equipment or structures, and reservation 
of capacity. Such payment may be in a lump sum or in 
installments as provided in the contract. 


(ec) The terms and provisions of this compact shall be 
a part of any contract entered into by the authority of 
or pursuant thereto, and nothing in any such eontract 
shall be inconsistent therewith. 


4. Procedures and rights. 


(a) Whenever the duly constituted judicial or admin- 
istrative authorities in a state party to this compact, and 
which has entered into a contract pursuant to subsection 
3, shall decide that confinement in, or transfer of an in- 
mate to, an institution within the territory of another 
party state is necessary in order to provide adequate quar- 
ters and care or desirable in order to provide an appro- 
priate program of rehabilitation or treatment, said offi- 
cials may direct that the confinement be within an insti- 
tution within the territory of said other party state, the 
receiving state to act in that regard solely as agent for 
the sending state. 


(b) The appropriate officials of any state party to 
this compact shall have acecss, at all reasonable times, to 
any institution in which it has a contractual right to con- 
fine inmates for the purpose of inspecting the facilities 
thereof and visiting such of its inmates as may be con- 
fined in the institution. 


(c) Inmates confined in an institution pursuant to the 
terms of this compact shall at all times be subject to the 
jurisdiction of the sending state and may at any time be 
removed therefrom for transfer to a prison or other insti- 
tution within the sending state, for transfer to another 
institution in which the sending state may have a contrae- 
tual or other right to confine inmates, for release on pro- 
bation or parole, for discharge, or for any other purpose 
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permitted by the laws of the sending state; provided that 
the sending state shall continue to be obligated to such 
payments as may be required pursuant to the terms of 
any contract entered inte under the terms of subsection 3. 


(d) Each receiving state shall provide regular reports 
to each sending state on the inmates of that sending 
state In institutions pursuant to this compact meluding a 
conduct record of each inmate and eertify said reeord 
to the official designated by the sending state, m order 
that each inmate may have the benefit or his or her reeord 
in determining and altering the disposition of said immate 
in accordance with the law which may obtain in the send- 
ing state and in order that the same may be a source of 
information for the sending state. 


(e} All inmates who may be confined in an institu- 
tion pursuant to the provisions of this compact shall be 
treated in a reasonable and humane manner and shall be 
eared for and treated equally with such similar inmates 
of the receiving state as may be confined in the same in- 
stitution. The fact of confinement in a receiving state 
shall not deprive any mmate so confined of any legal 
rights which said inmate would have had if confined in 
an appropriate institution of the sending state. 


(f) Any hearing of hearings to which an inmate con- 
fined pursuant to this compact may be entitled by the 
laws of the sending state may be had before the appro- 
priate authorities of the sending state, or of the reeciving 
state if authorized by the sending state. The receiving 
state shall provide adequate facilities for such hearings 
as may be conducted by the appropriate officials of a 
sending state. In the event such hearing or hearings are 
had before officials of the receiving state, the govern- 
ing law shall be that of the sending state and a record of 
the hearing or hearings as prescribed by the sending state 
shall be made. Said reeord together with any reecommen- 
dations of the hearing officials shall be transmitted forth- 
with to the official or officials before whom the hearing 
would have been had if it had taken place in the sending 
state. In any and all proceedings had pursuant to the 
provisions of this subdivision, the officials of the reeeiv- 
ing state shall act solely as agents of the sending state 
and no final determination shall be made in any matter 
exeept by the appropriate officials of the sending state. 
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(g} Any inmate confined pursuant to this eompact 
shall be released within the territory of the sending state 
uniess the inmate, and the sending and receiving states, 
shall agree upon release in some other place. The sending 
state shall bear the cost of such return to its territory. 


(h) Any inmate confined pursuant to the terms of this 
compact shall have any and all rights to participate in 
and derive any benefits or incur or be relieved of any ob- 
ligations or have such obligations modified or his status 
changed on account of any action or proceeding in which 
he could have participated if confined in any appropriate 
institution of the sending state located within such state. 


(i) The parent, guardian, trustee, or other pehion or 
persons entitled under the laws of the sending state to act 
for, advise, or otherwise function with respect to any in- 
mate shall not be deprived of or restricted in his exercise 
of any power in respect of any inmate confined pursuant 
to the terms of this compact. 


5, Acts not reviewable in receiving state; extradition. 


(a) Any decision of the sending state in respect of 
any matter over which it retains jurisdiction pursuant to 
this compact shall be conclusive upon and not reviewable 
within the reeciving state, but if at the time the sending 
state seeks to remove an inmate from an institution in the 
receiving state there is pending against the inmate within 
such state any eriminal charge or if the inmate is sus- 
pected of having committed within such state a criminal 
offense, the inmate shall not be returned without the con- 
sent of the receiving state until discharged from prose- 
eution or other form of proceeding, imprisonment or de- 
tention for such offense. The duly accredited officers of 
the sending state shall be permitted to transport inmates 
pursuant to this compact through any and all states party 
to this compact without interference. 


(b}) An inmate who escapes from an institution in 
which he is confined pursuant to this compact shall be 
deemed a fugitive from the sending state and from the 
state in which the institution is situated. In the case of 
an escape to a jurisdiction other than the sending or re- 
ceiving state, the responsibility for institution of extra- 
dition proceedings shall be that of the sending state, but 
nothing contained herein shall be construed to prevent 
or affect the activities of officers and agencies of any 
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jurisdiction directed toward the apprehension and return 
of an escapee. 


6. Federal aid. Any state party to this compact may 
accept federal aid for use in connection with any institu- 
tion or program, the use of which is or may be affected by 
this compact or any contract pursuant hereto and any in- 
mate in a receiving state pursuant to this compact may 
participate in any such federally aided program or activ- 
ity for which the sending and receiving states have madc 
contractual provision provided that if such program or 
activity is not part of the customary correctional regimen 
the express consent of the appropriate official of the 
sending state shall be required therefor. 


7. Entry inte force. This compact shall enter into 
force and become effective and binding upon the states 
so acting when it has been enacted into law by any two 
contiguous states from among the states of Alaska, Ari- 
zona, California, Colorado, Hawaii, Idaho, Montana, Ne- 
braska, Nevada, New Mexico, Oregon, Utah, Washington 
and Wyoming. For the purposes of this artiele, Alaska 
and Hawaii shall be deemed contiguous to each other; to 
any and all of the states of California, Oregon and Wash- 
ington; and to Guam. Thereafter, this compact shall enter 
into force and become effective and binding as to any 
other of said states, or any other state contiguous to at 
least one party state upon similar action by such state. 
Guam may become party to this compact by taking action 
similar to that provided for joinder by any other eligible 
party state and upon the consent of congress to such 
joinder. For the purposes of this article, Guam shall be 
deemed contiguous to Alaska, Hawaii, California, Oregon 
and Washington. 


8. Withdrawal and termination. This compact shall 
continue in foree and remain binding upon a party state 
until it shall have enacted a statute repealing the same 
and providing for the sending of formal written notice of 
withdrawal from the compact to the appropriate officials 
of all other party states. An actual withdrawal shall not 
take effect until two years after the notices provided in 
state statute have been sent. Such withdrawal shall not 
relieve the withdrawing state from its obligations assumed 
hereunder prior to the effective date of withdrawal. Be- 
fore the effective date of withdrawal, a withdrawing state 
shall remove to its territory, at its own expense, such in- 


—437— 


CHAPTER 196 


Federal aid. 


Entry into force. 


Withdrawal and 
termination. 


CHAPTER 196 


Other 
arrangements 
unaffected. 


Construction 
and severability. 


Commitment 

or transfer 

of inmate to 
institution 
outside of state. 


Effectuation of 
purposes 
of compact. 


Hearings requested 
by other staies— 
power of state 

to hold. 


SESSION LAWS 


mates as it may have confined pursuant to the provisions 
of this eompact. 


9. Other arrangements unaffected. Nothing contained 
in this eompact shall be construed to abrogate or impair 
any agreement or other arrangement which a party state 
may have with a nonparty state for the confinement, re- 
habilitation or treatment of inmates nor to repeal any 
other laws of a party state authorizing the making of co- 
operative institutional arrangements. 


10. Construction and Severability. The provisions of 
this compact shall be liberally construed and shall be sev- 
erable. If any phrase, clause, sentence or provisior, of this 
compact is declared to be contrary to the constitution of 
any participating state or of the United States or the ap- 
plicability thereof to any government, agency, person or 
circumstance is held invalid, the validity of the remainder 
of this compact and the applicability thereof to any gov- 
ernment, agency, person or cireumstance shall not be af- 
fected thereby. If this compact shall be held contrary to 
the constitution of any state participating therein, the 
compact shall remain in full foree and effect as to the 
remaining states and in full force and effect as to the 
state affected as to all severable matters. 


95-2309. Commitment or transfer of inmate to institu- 
tion outside of state. Any court or state agency having 
power to commit or transfer an inmate (as defined in sec- 
tion 95-2308, subsection 2{d) of the western interstate 
corrections compact) ic any institution for confinement 
may commit or transfer such inmate to any Institution 
outside this state if this state has entered into a contract 
or contraets for the confinement of inmates in said insti- 
tution pursuant to section 95-2308, subsection 3 of the 
western interstate corrections compact. 


95-2310. EHffectuation of purposes of compact. The 
courts, departments, agencies and officers of this state 
and its subdivisions shall enforee this compact and shall 
do all things appropriate to the effectuation of its pur- 
poses and intent which may be within their respective 
jurisdictions ineluding but not Hmited to the making and 
submission of such reports as are required by the com- 
pact. 


95-2311. Hearings requested by other states—power of 
board of pardons and paroles and state department of 
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institutions to held. The board of pardons and paroles 
and the state department of institutions are hereby auth- 
orized and directed to hold such hearings as may be re- 
quested by any other party state pursuant to section 95- 
2308, subsection 4(f) of the western interstate corrections 
compact. 


95-2312. Governor—power to enter into contracts, 
The governor is hereby empowered to enter into such 
contracts recommended by the department of institutions 
on behalf of this state as may be appropriate to imple- 
ment the participation of this state in the western inter- 
state corrections compact pursuant to seetion 95-2308 
thereof. 


CHAPTER 24. 
APPEAL BY STATE AND DEFENDANT. 
95-2401. Application of chapter. 


(a} This chapter shall govern review in all eriminal 
cases. 


; (b) All existing methods of review in criminal cases 
in the state are abolished. Hereafter the only method of 
review in criminal cases shall be by notice of appeal. 


95-2402. Suspension of the rules. In the interest of 
expediting decision upon any matter before it, or for 
other good cause shown, the supreme court may suspend 
the requirements or provisions of these rules on applica- 
tion of a party or on its own motion and may order pro- 
ceedings in accordance with its direction. 


95-2403. Scope of appeal. 


(a) Except as authorized by this code, the state may 
not appeal in a criminal case. 


: {b}) The state may appeal from any court order or 
judgment the substantive effect of which results in: 


(1} dismissing a case; 


(2) modifying or changing the verdict as provided in 
section 95-2101 {e) (3) ; 


(3} granting a new trial; 


(4) quashing an arrest or search warrant; 
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(5) suppressing evidence; 
(6) suppressing a confession or admission; or 
(7) granting or denying change of venue. 


95-2404. Seope of appeal, when may be taken by the 
defendant. 


(a) An appeal may be taken by the defendant only 
from a final judgment of conviction, and orders after 
judgment which affect the substantial rights of the 
defendant. : 


(b) Upon appeal from a judgment, the cout may 
review the verdict or decision, and any order or décision 
objected to which mvolves the merits, or necessarily af- 
fects the judgment. 


95-2405. Procedure on appeal. 


(a) An appeal shall be taken by filing a notice of ap- 
peal in the court in which the judgment or order appealed 
from is entered or filed. 


(b} Content of the notice of appeal. The notice of ap- 
peal shall specify the party or parties taking the appeal; 
and shall designate the judgment or order appealed from. 


(ec) Service of notice of appeal. The clerk of the dis- 
triet court shall serve notice of the filing of a notice of 
appeal by mailing a copy thereof to counsel of record of 
each party other than the appellant, or if a party is not 
represented by counsel, to the party at his last known 
address, and shall mail a copy of the notice of appeal to 
the clerk of the supreme court. The clerk of the disirict 
court shall note on each copy served the date on which the 
notice of appeai was filed. If an appellant is represented 
by counsel his counsel shall provide the clerk with suf- 
ficient copies of the notice of appeal to permit the clerk 
to comply with the requirements of this rule. Failure of 
the clerk to serve notice shall not affect the validity of 
the appeal, The notice shall be sufficient notwithstanding 
the death of a party or his counsel. The clerk shall note 
in the docket the names of the parties to whom he maiis 
copies, with the date of mailing. 


(d) The party appealing shall be known as the appel- 
lant and the’ adverse party as the respondent but the 
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title of the ease shail not be changed in consequence of 
the appeal. 


{e) An appeal from a judgment may be taken within 
60 days after its rendition. 


95-2406. Stay of execution and relief pending appeal. 


(a) Death. If an appeal is taken a sentence of death 
shall be stayed by order of the trial court until final order 
by the supreme court. 


(b) Imprisonment. If an appeal is taken and the de- 
fendant is admitted to bail; a sentenee of imprisonment 
shall be stayed by the trial court. 


(ec) Fine. If an appeal is taken, a sentence to pay a 
fine, or a fine and costs, shall be stayed by the trial court 
or by the reviewing court. 


{d) Probation. If an appeal is taken and the accused 
was admitted to probation, he shall remain on probation 
or post bail. 


95-2407. Effect of an appeal by the state. An appeal 
taken by the state in no case stays or affects the opera- 
tion of the judgment or order in favor of the defendant 
until judgment or order is reversed. 


95-2408. The record on appeal. 


(a) Composition of the Record on Appeal. The origi- 
nal papers and exhibits filed in the district court, the 
transcript of proceedings, if any, and a certified copy of 
the docket entries prepared by the clerk of the district 
court shall constitute the record on appeal in all cases. 


(b) The Transcript of Proceedings; Duty of Appellant 
to Order, Notice to Respondent if Partial Transcript is 
Ordered; Cost of Producing. Within 10 days after filing 
the notice of appeal the appellant shall order from the 
reporter a transcript of such parts of the proceedings 
not already on file as he deems necessary for inclusion 
in the record. In all cases where the appellant intends to 
urge insufficiency of the evidence to support the verdict, 
order or judgment in the district court, it shall be the 
duty of the appellant to order the entire transcript of the 
evidence. Wherever the sufficiency of the evidence to 
support a special verdict or answer by a jury to an inter- 
rogatory, or to support a specific finding of fact by the 
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trial court, is to be raised on the appeal by the appellant, 
he shall be under a duty to include in the transcript all 
evidence relevant to such verdict, answer or finding. 
Unless the entire transeript is to be included, the appell- 
ant shall, within the time above provided, file and serve 
on the respondent a description of the parts of the tran- 
seript which he intends to include in the record and a 
statement of the issues which he intends to present on the 
appeal. If the respondent deems a transeript of other 
parts of the proceedings to be necessary he shall within 
10 days after such filing and service order such parts 
from the reporter or procure an order from the district 
court requiring the appellant to so do. % 


The cost of producing the transcript shall be paid by 
the appellant, or he shall make satisfactory arrangements 
with the reporter for the payment of such cost; but, if 
the appellant considers that any part of the record desig- 
nated by the respondent for inclusion is unnecessary for 
the determination of the issues presented, he shall advise 
the respondent, and the district court may impose upon 
the respondent the cost of producing any part which it 
deems unnecessary for the determination of the issues. 


The reporter shall certify the correctness of the tran- 
script. 


(ce) Statement of the Evidence or Proceedings When 
No Report Was Made or When the Transcript is Un- 
available. If no report of the evidence or proceedings at 
a hearing or trial was made, or if a transcript is unavail- 
able, the appellant may, within 10 days from the hearing 
or trial or such time extended as the district court may for 
good cause shown permit, prepare a statement of the evi- 
dence or proceedings from the best available means, in- 
eluding his recollection. The statement shall be served on 
the respondent, who may serve objections or propose 
amendments thereto within 10 days after service. There- 
upon, the statement and any objections or proposed 
amendments shall be submitted for settlement and ap- 
proval to the district judge who handled the proceedings, 
and as settled and approved shall be included by the clerk 
of the district court in the record on appeal. A judge 
may settle and approve such records after he ceases to 
be a judge. If such judge before the statement is settled 
and approved dies, is removed from office, becomes dis- 
qualified, is absent from the state, or refuses to settle 
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and approve the statement, it shall be settled and ap- 
proved in such manner as the Supreme Court may direct. 


{d) Agreed Statement as the Record on Appeal. 
In Heu of the record on appeal as defined in subdivision 
(a} of this rule, the parties may prepare and sign a 
statement of the case showing how the issues presented 
by the appeal arose and were decided im the district 
court and setting forth only so many of the facts averred 
and proved or sought to be proved as are essential to a 
decision of the issue presented. If the statement conforms 
to the truth, it, together with such additions as the court 
may consider necessary fully to present the issues raised 
by the appeal, shall be approved by the district court 
and shall then be certified to the Supreme Court as the 
record on appeal and transmitted thereto by the clerk of 
the district court within the time provided by Section 
95-2409. Copies of the agreed statement may be filed as 
the appendix required by section 95-2418. 


(e) Correction or Modification of the Record. If any 
difference arises as to whether the record truly discloses 
what occurred in the district court, the difference shall 
be submitted to and settled by that court and the record 
made to conform to the truth. If anything material to 
either party is omitted from the record by error or acci- 
dent or is misstated therein, the parties by stipulation, 
or the distriet court, either before or after the record is 
transmitted to the Supreme Court, on proper suggestion 
or of its own initiative, may direct that the omission or 
misstatement be corrected, and if necessary that a sup- 
plemental record be certified and transmitted. AH other 
questions as to the form and content of the record shall 
be presented to the Supreme Court. 


95-2409. Transmission of the Record. 


(a} Time for Transmission; Duty of Appellant. The 
record on appeal, including the transcript necessary for 
the determination of the appeal, shall be transmitted to 
the Supreme Court within 40 days after the filing of the 
notice of appeal unless the time is shortened or extended 
by an order entered under subdivision (ec) of this section. 
Promptly after filing the notice of appeal the appellant 
shall comply with the provisions of section 95-2408(b) 
and shall take any other action necessary to enable the 
clerk to assemble and transmit the record. If more than 
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one appeal is filed, each appellant shall comply with the 
provisions of section 95-2408(b} and this subdivision, 
and a single record shall be transmitted within 40 days 
after the filing of the final notice of appeal. 


(b) Duty of Clerk to Transmit the Record. When the 
record is complete for purposes of the appeal, the clerk 
of the district court shall transmit it to the clerk of the 
Supreme Court. The clerk shall number the documents 
comprising the record and shall transmit with the record 
a numbered list of the documents, identifying each with 
reasonable definiteness. Documents in bulky containers 
and. physical exhibits other than documents shall not be 
transmitted by the clerk unless he is directed th do so 
by a party or by the clerk of the Supreme Court. A party 
must make advance arrangements with the clerk of the. 
district court for the transportation of bulky or weighty 
exhibits and with the clerk of the Supreme Court for 
their receipt. Transmission of the record is effected when 
the clerk of the district court mails or otherwise for- 
wards the record to the Supreme Court. The clerk of the 
district court shall indicate, by endorsement on the face 
of the reeord or otherwise, the date upon which it is 
transmitted to the Supreme Court. 


(ec) Extension of Time for Transmission of the 
Record; Reduction of Time. The district court may ex- 
tend the time for transmitting the record. The request 
for extension must be made within the time originally 
prescribed or within an extension previously granted, and 
the district court shall not extend the time to a day more 
than 90 days from the date of filing of the first notice of 
appeal. If the district court is without authority to grant 
the relief sought or has denied a request therefor, the 
Supreme Court may on motion extend the time for trans- 
mitting the record or may permit the record to be trans- 
mitted and filed after the expiration of the time allowed 
or fixed. A motion for an extension of time for trans- 
mitting the record made in either court shall show that 
the inability of the appellant to cause timely transmis- 
sion of the record is due to causes beyond his control 
or to circumstances which may be deemed excusable 
neglect. If a request for an extension of time for trans- 
mitting the record has been previously denied, the motion 
shall set forth the denial and shall state the reasons 
therefor, if any were given. 


—~444— 


FORTIETH LEGISLATIVE ASSEMBLY 


The district court or the Supreme Court may require 
the record to be transmitted and the appeal to be dock- 
eted at any time within the time otherwise fixed or 
allowed therefor. 


(d) Retention of the Record in the District Court by 
Order of Court. The Supreme Court may provide by rule 
or order that a certified copy of the docket entries shall 
be transmitted in lieu of the entire record, subject to the 
right of any party to request at any time during the 
pendency of the appeal that designated parts of the 
record be transmitted. 


If the record is required in the distriet court for use 
there pending the appeal, the district court may make an 
order to that effect, and the clerk of the district court 
shall retain the record and shall transmit a copy of the 
order and of the docket entries together with such parts 
as the parties may designate. 


If the record is retained in the district court by order 
of either court, the clerk of the district court shall retain 
it subject to the order of the Supreme Court, and trans- 
mission of the copy of the docket entries shall constitute 
transmission of the record. 


(e) Stipulation of Parties that Parts of the Record Be 
Retained in the District Court. The parties may agree by 
written stipulation filed in the district court that desig- 
nated parts of the record shall be retained in the distriet 
eourt unless thereafter the Supreme Court shall order or 
any party shall request their transmittal. The parts thus 
designated shall nevertheless be a part of the record on 
appeal for all purposes. 


95-2410. Docketing the Appeal; Filing of the Record. 


{a) The clerk shall enter the appeal upon the docket 
at or before the time of filing the record. An appeal 
shall be docketed under the title given to the action in 
the district court with such addition as is necessary to 
indicate the identity of the appellant. 


(b) Filing of the Record. Upon receipt of the record 
by the clerk of the Supreme Court following its timely 
transmittal, and after the appeal has been timely dock- 
eted, the clerk shall file the record without the necessity 
of a docketing fee. The elerk shall immediately give 
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notice to all parties of the date on which the record was 
filed. 


(ce) Dismissal for Failure of Appellant to Cause 
Timely Transmission or to Docket Appeal. If the appell- 
ant shall fail to cause timely transmission of the record, 
any respondent may file a motion in the Supreme Court 
to dismiss the appeal. The motion shall be supported by 
a certificate of the clerk of the district court showing the 
date and substance of the judgment or order from which 
the appeal was taken, the date on which the notice of 
appeal was filed, and the expiration date on which the 
notice of appeal was filed, and the expiration date of 
any order extending the time for transmitting th record ; 
and by proof that 7 days’ notice in writing has been 
served on the appellant that application will be made 
for dismissal of the appeal. Instead of filing a motion to 
dismiss the appeal, the respondent may cause the record 
to be transmitted and may docket the appeal, in which 
event the appeal shall proceed as if the appellant had 
caused it to be docketed. ~ 


95-2411. Effect of Dismissal. The dismissal of an 
appeal is in effect an affirmance of the jndgment or order 
appealed from, unless the dismissal is expressly made 
without prejudice to another appeal. 


95-2412. Ruling Against Respondent May Be Re- 
viewed. Whenever the record on appeal shall contain any 
order, ruling, or proceeding of the trial court against the 
respondent, affecting his substantial rights on the appeal 
of said cause, together with any required objection of 
such respondent, the Supreme Court on such appeal shall 
consider such orders, rulings, or proceedings, and the ob- 
jections thereto, and shall reverse or affirm the cause on 
said appeal according to the substantial rights of the 
respective parties, as shown upon the record. No cause 
shall be reversed by reason of any error committed by 
the trial court against the appellant, unless the record 
shows that the error was prejudicial. 


95-2413. Filing and Service. 


(a) Filing. Papers required or permitted to be filed 
must be placed in the custody of the clerk within the 
time fixed for filing. Filing may be accomplished by mail 
addressed to the clerk, but filing shall not be timely 
unless the papers are actually received within the time 
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fixed for filing. If a motion requests relief which may 
be granted by a single judge the judge may permit the 
motion to be fited with him in which event he shall note 
thereon the dates of filing and shalt thereafter transmit it 
to the clerk. 


(b} Service of ali Papers Required. Copies of all 
papers, including any transcript, filed by any party and 
not required by these rules to be served by the elerk shall, 
at or before the time of filing, be served by the party or 
person aeting for him on all other parties to the appeal 
or review. Service on a party represented by counsel 
shall be made on counsel. 


(e) Manner of Service. Service may be personal or 
by mail. Personal service includes delivery of the copy 
to a clerk or other responsible person at the office of 
counsel. Service by mail is complete on mailing. 


(d} Proof of Service. Papers presented for filing shall 
contain acknowledgment of service by the person served 
or proof of service in the form of a statement of the 
date and manner of service and of the names of the 
persons served, certified by the person who made service. 
Proof of service may appear on or be affixed to the 
papers filed. The clerk may permit papers to be filed 
without aeknowledgment of proof of service but shall 
require such to be filed promptly thereafter. 


95-2414. Computation and Extension of Time. 


(a) Computation of Time. In computing any period 
ef time prescribed by these Rules, by an order of court, 
or by any applicable statute, the day of the aet, event, 
or default from which the designated period of time 
begins to run shall not be ineluded. The last day of the 
period shall be included, unless it is a Saturday, Sunday 
or a legal holiday. When the period of time preseribed 
or allowed is less than 7 days, intermediate Saturdays, 
Sundays and legal holidays shall be excluded im the 
computation. 


(b) Additional Time After Service by Mail. When- 
ever a party is required or permitted to do any act within 
a prescribed period after service of a paper upon him 
and the paper is served by mail, 3 days shall be added 
to the prescribed period. 


95-2415. Motions. Unless another form is prescribed 
by these rules, an application for an order or other relief 
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shall be made by filing a motion in writing for such 
order or relief. The motion shall state with particularity 
the grounds therefor and shall set forth the order or 
relief sought. If a motion is supported by briefs, affi- 
davits or other papers, they shall be served and filed with 
the motion. Motions for procedural orders may be deter- 
mined ex parte. The Supreme Court may authorize dis- 
position of motions for procedural orders by a single 
judge. If a motion seeks dismissal of the appeal or other 
substantial relief, any party may file an answer in oppo- 
sition within 7 days after service of the motion, or within 
such time as the court may direct. Motions, supporting 
papers and any response thereto may be typewritten. 


At the time of filmg a motion counsel shall Bresent a 
proposed order, together with sufficient copies for ser- 
vice upon all counsel of record. 


95-2416. Briefs. 


(a) Brief of the Appellant. The brief of the appellant 
shail contain under appropriate headings and in the order 
here indicated : 


(1) A table of contents, with page references, and a 
table of cases (alphabetically arranged), statutes and 
other authorities cited, with references to the pages of 
the brief where they are cited. 

(2) <A statement of the issues presented for review. 

(3) A statement of the case. The statement shall first 
indicate briefly the nature of the case and its disposition 
in the court below. 

There shall follow a statement of the facts relevant to 
the issues presented for review, with references to the 
pages of the parts of the record at which material facts 
appear (see subdivision (e)). 

(4) An argument. The argument may be preceded by 
a summary. The argument shall contain the contentions 
of the appellant with respect to the issues presented, and 
the reasons therefor, with citations to the authorities, 
statutes and pages of the record relied on. 


(5) A short conclusion stating the precise relief 
sought. 


(b} Brief of the Respondent. The brief of the re- 
spondent shall conform to the requirements of subdivision 
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(a) (1)-(4), except that a statement of the issues or of 
the case need not be made unless the respondent is dis- 
satisfied with the statement of the appellant. 


{c) Reply Brief. The appellant may file a brief in 
reply to the brief of the respondent. The reply brief 
must be confined to new matter raised in the brief of 
the respondent. No further briefs may be filed except 
with leave of court. 


(d) References in Briefs to Parties. Counsel will be 
expected im their briefs and oral arguments to keep toa 
minimum references to parties by such formal designa- 
tons as “appellant” and “respondent.” It promotes 
clarity to use mames or deseriptive terms such as “ae- 
ecomplice,” “decedent,” ete. 


(e) References in Briefs to the Record. When a ref- 
erence is made in the briefs to the record, the reference 
must be to particular parts of the record, suitably desig- 
nated, and to specific pages of each part, e.g., Answer 
p.7; Motion for Suppression of Evidence, p.3; transcript, 
p.231. Intelligible abbreviations may be used. If refer- 
enee is made to an exhibit, reference shall be made to 
the pages of the transeript on which the exhibit was 
identified, offered, and received or rejected. 


(f) Reproduction of Statutes, Rules, Regulations, etc. 
Ti determination of the issues presented requires the 
study of statutes, rules, regulations, etc., or relevant paris 
thereof, they may be reproduced in the brief or in an 
addendum at the end, or they may be supplied to the 
court in pamphlet form. No sueh reproduction is re- 
quired, unless ordered by the Supreme Court. 


(g) Length of Briefs. Except by permission of the 
court briefs shall not exceed 50 pages of standard typo- 
graphic printing or 70 pages of printing by any other 
process of duplicating or copying, exclusive of pages 
containing the table of contents, tables of citations and 
any addendum containing statutes, rules, regulations, ete. 


95-2417. Brief of an Amicus Curiae. A brief of an 
amicus curiae may be filed only if accompanied by writ- 
ten consent of all parties, or by leave of court granted on 
motion. A motion for leave shall identify the interest of 
the applicant and shall state the reasons why a brief of 
an amicus curiae is desirable. A motion of an amicus 
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euriae for leave to participate in the oral argument will 
be granted only for extraordimary reasons. 


95-2418, The Appendix to the Briefs. 


(a) Use of an Appendix. Ai any time before final 
decision, the Supreme Court may order au appendix to 
any brief. Also, either the appellant or respondent 
may, if he deems it desirable, prepare, file and serve 
with his brief an appendix. 


(b} Gontents of the Appendix. Unless otherwise or- 
dered by the Supreme Court, an appendix shall contain: 


(1) the relevant docket entries in the proceeding 
below ; 


(2) any relevant pleading and relevant portions of 
the charge, finding and opinion; 


(3) the judgment, order or decision in question; and 


(4) sueh other parts of the record as any party deems 
it essential for the judges of the court to read in order 
to decide the issues presented. In designating parts of 
the record for inclusion in the appendix, the parties shall 
have regard for the fact that the entire record is. always 
available to the court for reference or examination and 
shall not engage in unnecessary designation. 


(c) Arrangement of the Appendix. At the beginning 
of the appendix there shall appear a chronological list 
of the parts of the record which it contains. Each part of 
the record shall be listed by the descriptive title given 
to that part by the reference made to it in the briefs. 
The page or pages of the appendix at which each part of 
the record thus listed appears shall be set out opposite 
each listing in a column at the right, so as to permit 1m- 
mediate location in the appendix of the parts of the 
reeord referred to in the briefs and contained in the 
appendix. 


The relevant Gocket entries in the proceeding below 
shall follow the list of contents. Thereafter, the parts of 
the record shall be set out in chronological order. The 
original paging of each part of the record set out in the 
appendix shall be indicated by placing in brackets the 
number of the original page at the place where the page 
begins. Omissions in the text of papers or of testimony 
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must be indicated by asterisks. A question and its answer 
may be contained in a single paragraph. 


(d) Reproduction of Exhibits. Exhibits may be con- 
tained in a separate volume, suitably indexed. 


95-2419. Filing and Service of Briefs. 


(a) Time for Filing Briefs. The appellant shall serve 
and file his brief within 30 days after the date on which 
the record is filed. The respondent shall serve and file 
his brief within 30 days after service of the brief of the 
appellant. The appellant may serve and file a reply brief 
within 14 days after service of the brief of the respondent, 
but, except for good cause shown, a reply brief must be 
served and filed at least 3 days before argument. 


(b} Number of Copies to Be Filed and Served. Six 
copies of each brief shall be filed with the clerk of the 
Supreme Court unless otherwise ordered by the Court, 
and one copy of each brief shall be served on counsel 
for each party separately represented. The clerk will 
not accept a brief for filing unless it is accompanied by 
acknowldegement or proof of service as required by 
Section 95-2413. 


(ec) Consequences of Failure to File Briefs. If an 
appellant fails to file his brief within the time pro- 
vided by this rule, or within the time extended, a re- 
spondent may move for dismissal of the appeal. If a 
respondent fails to file his brief, he will not be heard 
at oral argument except by permission of the court. 


95-2420. Form of Briefs, the Appendix, Motions and 
Other Papers. 


(a) Form of Briefs, Appendices and Separate Vol- 
umes of Exhibits. Briefs, appendices and separate vol- 
umes of exhibits may be produced by standard typo- 
graphie printing or by any duplicating or copying pro- 
cess capable of producing a clear black image on white 
paper. Typewritten copies of briefs, appendices and 
separate volumes of exhibits may not be submitted with- 
out permission of the Chief Justice of the Supreme Court, 
except in behalf of parties allowed to proceed in forma 
pauperis. Piea solid is the smallest letter and the most 
eompact form of composition allowed for all printed 
matter, Briefs, appendices and separate volumes of ex- 
hibits shall be on white uncalendered book paper in book 
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or booklet form. If produced by the standard _typo- 
graphic printing process, the pages shall be ten inches 
long and seven inches wide, with a margin on the outer 
edge not less than one inch wide and on the inner edge 
not less than two inches wide. If produced by a duphi- 
cating or copying process, the pages shall be eras 
inches long aud eight and one-half inches wide, with a 
margin on the outer edge not less than one inch wide 
and on the inner edge not less than two inches wide. The 
pages shall be fastened at the side and numbered at the 
top. 


(b) Typewritten Papers and Motions. Pa ers ne 
required to be produced in a manner preseribe i by su - 
division (a) of this Rule shall be plainly an legibly 
written by a typewriter with a new black ribbon and 
new black carbon paper of good grade, in double spac- 
ing, except that quotations may be single spaced, on A 
side only of white typewriter paper, eight and one- es 
inehes wide and thirteen inches long, numbered at e@ 
bottom, with a ruled margin*of one and one-half ine - 
on the left-hand side of the page and one inch on the 
right-hand side, and numbered lines, not more than erate 
two lines to the page. The pages shali be bound at the 
left-hand side into volumes not containing more than 
two hundred fifty pages; provided, however, that if - 
pages number fifty or less they may be bound at the 
top. 


In collating typewritten papers the copies shall not be 
mixed, but each copy shall consist throughout of uniform 
pages. Each page of every copy shall be opaque and coe 
line of print thereon plainly legible. The difficulty re) 
examining transparent, illegible and non-uniform a 
written copies has become so great that this rule wi ee 
strictly applied and papers not complying with it wl 
not be received. 


(ec) First Page and Cover. All papers shall be bound 
in cardboard or pasteboard covers, unless bound at the 
top under subdivision (b) of this section, in which sine 
they may be bound in cover paper. On the first page anc 
cover of all papers must be stated the title of the supreme 
court, the title of the case as in the court below, adding to 
the words “plaintiff” and “defendant,” the words ae 
pellant” and “respondent” as the case may require, t e 
names of counsel for appellant and respondent, the title 
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of the papers, as ‘““Appellant’s Brief,” “Appendix to Ap- 


pellant’s Brief,” ete., and the venue from which the appeal 
is taken. 


95-2421. Oral Argument, 


(a) Notice of Hearing; Postponement. The clerk 
shall advise all parties of the time and place at which 
oral argument will be heard. A request for postpone- 
ment of the hearing must be made by mr‘ion filed rea- 
sonably in advanee of the date fixed for hearing. 


(b) Time Allowed for Argument. Upon oral argu- 
ment of an appeal or original proceeding, 40 minutes will 
be allowed appellant or applicant and 30 minutes to re- 
spondent. If counsel is of the opinion that additional 
time is necessary for the adequate presentation of his 
argument, he may request such additional time as he 
deems necessary by motion filed reasonably in advance of 
the date fixed for hearing. A party is not obliged to use 
all of the time allowed, and the court may terminate the 


argument whenever in its judgment further argument is 
unnecessary. 


(c) Order and Content of Argument. The appellant 
or applicant is entitled to open and conelude the argu- 
ment. The opening argument shall include a fair state- 
ment of the case, and the elosing argument shall be 
limited to rebuttal of respondent’s argument. Counsel 


will not be permitted to read at length from briefs, rec- 
ords or authorities. 


(e} Non-Appearance of Counsel; Failure to File 
Briefs. If counsel for a party fails to appear to present 
argument, the court may hear argument on behalf of a 
party whose counsel is present, and the case will be de- 
cided on the briefs and the argument heard. If no ecoun- 
sel appear for any party, the case will be decided on the 
briefs unless the court shall otherwise order. 


(f) Submission on Briefs. By agreement of the 
parties, a case may be submitted for decision on the 
briefs, but the court may direct that the case be argued. 


(g) Use of Physical Exhibits at Hearing; Removal. 
Tf physical exhibits other than documents are to be used 
at the hearing, counsel shall arrange to have them placed 
in the court room before the court convenes on the date 
of the hearing. After the hearing counsel shall cause the 
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exhibits to be removed from the court room unless the 
court otherwise direets. If exhibits are not reclaimed by 
counsel within a reasonable time after notice is given by 
the clerk, they shall be destroyed or otherwise disposed 
of as the elerk shall think best. 


95-2422. Entry and Notice of Orders and Judgments. 
The notation of a judgment or order in the docket con- 
stitutes entry thereof. Upon entry of a judgment or 
order, the clerk shall promptly mail to all parties a copy 
of the judgment or order, and notice of the date of entry 


thereof, 


95-2423. Petitions for Rehearing. A petition for re- 
hearing may be filed within 10 days after the decision 
of the Supreme Court has been rendered, unless the time 
is shortened or enlarged by order, and the adverse party 
shall have 7 days thereafter in which to serve and file 
his objections thereto, Extensions of time will be granted 
only upon showing of unusual merit and in no event in 
excess of 10 days. A petition for rehearing may be pre- 
sented upon the following grounds and none others: 
That some facts, material to the decision, or some ques- 
tion decisive of the case submitted by counsel, was over- 
Jooked by the court, or that the decision is in confliet 
with an express statute or controlling decision to which 
the attention of the court was not directed. Oral argu- 
ment in support of the petition will not be permitted. 
No reply to a petition for rehearing will be received 
unless requested by the court, but a petition for rehear- 
ing will ordinarily not be granted in the absence of such 
a request. Six copies of the petition, produced in ac- 
cordance with section 95-2420(a), shall be filed with the 


clerk. 
95.2424. Calendar: Withdrawal of Records, 
(a) Placing Causes Upon Calendar. Thirty days 


after the appellant’s brief has been filed, the cause shall 
be placed on the calendar as ready for oral argument. 


(b) Setting Causes for Argument. Causes againsi 
defendants held in custody will be set for argument by 
the court in advance of eauses against defendants on bail 
unless for good cause the court shall otherwise order. 


fe) Permission to Take Record from Clerk’s Office. 
The records and other papers of the Supreme Court shall 
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not be taken therefrom except by counsel pursuant to : 

written order of a justice of the court, which order shall 

specify the time the same may be retained out of th 

celerk’s office ; provided, that the court or a justice ther : 

of may require the same to be returned within a charice 

period upon notice. The elerk shall preserve each ae 


and counsel’s receipt until th i i 
Phen oes r e papers therein mentioned 


95-2495 i i 
re Si mr Substantial and Insubstantial Errors on Substantial and 
Pps. ny error, defect, irregularity or variance ‘substantial 
a" - does not affeet substantial rights shall be disre- msi 
Hee aes atte jurisdictional or constitutional 
¥ be noticed although they wer 
the attention of the trial court. Marea? 


95-2426. Determination of A 
viewing court may: ERSOr Seer sve se: of sppea 


(1) Reverse, affirm or modi j 
if ; 2 ” 
from which the appeal is taken; SP eearan ene eens) 


(2) Set aside, affirm or modi 

} y odify any or all of the pro- 
ceedings subsequent to or dependent upon the udoment 
or order from which the appeal is taken; 


( } educe the degree of th offense of which the 
3 R e 


(4) Redue j i 
a 2 e the punishment imposed by the trial 


(5) Order a new trial if justice so requires, 


Ph eh aa of Mandate, Retwn of Record and Issuance of 
aria - urisdiction. Upon termination of the M%d#e, retum 
PP the Supreme Court shall remand the cause with termination 
Pp pee instruction, together with the opinion of the court - epee 

an. the clerk shall return all orivinal doenments t i 
trial court. ° ean 


After the cause has been remanded to i 
the appellant court has no farther eras a 
appeal or the proceedings thereon, and all orders ne : 
sary to carry the judgment into effect must be mad oe 
the court to which the cause is remanded si 


95-2428. Indigent Appeals, 


(a) Upon imposition i 
of any sentence in a crimi 
n of im 
case a defendant may file in the trial court a Ree 


Indigent appeals. 
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questing that he be furnished with a transcript of the pro- 
ceeding at his trial. The petition shall be verified by the 
petitioner and shall state facts showing that he is at the 
time of filing the petition without financial means to 
pay for the transcript. If the trial judge who imposed 
sentence or in his absence any judge of the court finds 
that the defendant is without financial means with which 
to obtain the transcript of the proceedings at his trial he 
shall order the official court reporter to transcribe an 
original and eopy of his notes of the proceedings at the 
trial. The original of the report of proceedings shall be 
filed with the clerk of the trial court and the copy shall 
be delivered to the defendant without charge. 4 


(b}) Application to the Supreme Court. Tf the peti- 
tion provided for in subsection (a) is denied by the trial 
court, a petition so to proceed may be filed in the 
Supreme Court within 30 days aiter entry of the denial. 
The petition shall be accompanied by a copy of the veri- 
fication filed in the trial court and of the statement of 
reasons for denial given by the trial court. 


5 vhen several 
95-2429. Appeal by One Defendant. W 
acteedaat defendants are tried jointly, any one or more of them 
may take an appeal; but those who do not join in the 
appeal shall not be affected thereby. 


Defendant 95-2430. Defendant Discharged on Reversal of Judg- 
discharged ment. If a judgment against the defendant is reversed 
of jndement. without ordering a new trial, the appellate court must, 
if he is in custody, direct him to be discharged there- 
from; or if on bail, that his bail be exonerated ; or if 
money was deposited instead of bail, that it be refunded 


to the defendant. 


; CHAPTER 25 
Appellate review 
sentences. APPELLATE REVIEW OF LEGAL SENTENCES 


iew divisi 5- view Division of the Supreme Court for 
sipreme, cour * ge oe Pablo Sentences. The Chief Justice of the 
Supreme Court of Montana shall appoint three district 

court judges to act as a review division of the Supreme 

Court and shall designate one of such judges to act as 

chairman thereof. The clerk of the Montana Supreme 

Court shall record such appointment and shall give notice 

thereof to the clerk of every district court. This review 

division shall meet at least four times a year or more as 
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its business requires as determined by the chairman. The 
decision of any two of such judges shall be sufficient to 
determine any matter before the review division. No 
judge shall sit or act on a review of sentence imposed by 
him. In any case’in which review of a sentence imposed 
by any of the judges serving on the review division is 
to be acted on by said division, the Chief Justice of the 
Supreme Court of Montana may designate another judge 
to act in place of such judge. The review division shall 
hold its meetings at Deer Lodge, and may adopt any rules 
and regulations which will expedite their review of 
sentences. The division is also authorized to appoint a 
secretary and such clerical help as it deems adequate and 
fix their compensation. 


95-2502. Procedure for Review. Any person sentenced 
to a term of one year or more in the state prison by any 
court of competent jurisdiction may, within sixty (60) 
days from the date such sentence was imposed, except 
in any case in which a different sentence could not haye 
been imposed, file with the clerk of the district court in 
the county in which judgment was rendered, an appii- 
eation for review of the sentence by the review division. 
Upon imposition of the sentence the clerk shall give 
written notice to the person sentenced of his right to 
make such a request. Such notice shall include a state- 
ment that review of the sentence may result in decrease 
or increase of the sentence within Hmits fixed by law. 
The clerk shall transmit such application to the review di- 
vision and shall notify the judge who imposed the sent- 
ence, and the county attorney of the county in which 
the sentence was imposed. Such judge may transmit to 
the review division a statement of his reasons for im- 
posing the sentence, and shall transmit such a statement 
within seven days, if requested to do so by the review 
division. The review division may for cause shown con- 
sider any late request for review of sentence and may 
grant such request. The filing of an application for re- 
view shall not stay the execution of the sentence. 


95-2508. Review. Decision. The review division shall, 
in each case in which an application for review is filed in 
aecordance with section 95-2502, review the judgment so 
far as it relates to the sentence imposed, either increasing 
or decreasing the penalty, and any other sentence imposed 
on the person at the same time, and may order such 
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different sentence or sentences io be imposed as could 
have been imposed at the time of the imposition of the 
sentence under review, or may decide that the sentence 
under review should stand. In reviewing any judgment, 
said division may require the production of pre-sentence 
reports and any other records, documents or exhibits 
relevant to such review proceedings. The appellant may 
appear and be represented by counsel, and the state may 
be represented by the county attorney of the county in 
which the sentence was imposed. If the review division 
orders a different sentence, the court sitting in any con- 
venient county shall resentence the defendant as ordered 
by the review division. Time served on the sentence re- 
viewed shall be deemed to have been served on\the sent- 
ence substituted. The decision of the review division in 
each ease shall be final and the reasons for such decision 
shall be stated therein. ‘The original of each decision 
shall be sent to the clerk of the court for the county in 
which the judgment was rendered and a copy shall be 
sent to the judge who imposed the sentence reviewed, the 
person sentenced, the principal officer of the institution 
in which he is confined and the decision shall be reported 
in the Montana Reporis. 


95-2504. Scope of Act. A person who on the effective 
date of this act is imprisoned under a sentence to the 
state prison and who is not eligible for parole may, not- 
withstanding the partial execution of such sentence, file 
for a review of such sentence and of any other sentence 
imposed at that time; provided, that at the time of such 
request for review such person shall execute a written 
consent to such sentence as may be imposed by the re- 
view division on such review, including an increased 
term. No such application shall be considered if taken 
later than two years after the effective date of this act 
nor in any case in which a different sentence could not 
have been imposed. 


CHAPTER 26 
POST-CONVICTION HEARING 


95-2601. Petition in the Trial Court. Any person ad- 
judged guilty of an offense in a court of record who has 
no adequate remedy of appeal and who claims sentence 
was imposed in violation of the constitution or the laws 
of this state or the Constitution of the United States, or 
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that the court was without jurisdiction to impose such 
sentence, or that sentence was in excess of the maximum 
authorized by law, or is otherwise subject to collateral 
attaek, upon any ground of alleged error available under 
writ of habeas corpus, writ of coram nobis, or other com- 
mon law or statutory remedy may move the court which 
imposed the sentence or the Supreme Court or any justice 


of the Supreme Court to vacate, set aside, or correct the 
sentence. 


95-2602. Proceedings Commenced by Petition. The 
proceeding shall be commenced by filing with the clerk 
of the court in which the conviction took place or the 
clerk of the Supreme Court a verified petition, The clerk 
shall docket the petition upon his receipt and bring the 
Same promptly to the attention of the court. ° 


; 95-2603 Contents of the Petition. The petition shall 
identify the proceedings in which the petitioner was con- 
vieted, give date of the rendition of the final judgment 
complained of, and clearly set forth the alleged violation 
or violations. The petition shall have attached thereto 
affidavits, records or other evidence supporting its alle- 
gations or shall state why the same are not attached. They 
shall identify any previous proceedings that the petitioner 
may have taken to secure relief from his conviction. 
Arguments and eitations and diseussion of authorities 
shall be omitted from this petition. 


95-2604. When Motion May Be Made. A motion for 
such relief may be made at any time after conviction. 


_ 95-2605. Proceedings on the Petition. Unless the mo- 
tion and the files and records of the case conclusively 
show that the prisoner is entitled to no relief, the court 
shall cause notice thereof to be served upon the county 
attorney in the county in which the conviction took place 
grant a prompt hearing thereon, determine the issue and 


make findings of fact and conclusions with respect 
thereto. 


The court may receive proof by affidavits, depositions 
oral testimony or other evidence. In its diseretion the 
court may order the petitioner brought before the court 
for the hearing. If the court finds in favor of the peti- 
tioner, it shall enter an appropriate order with respect 
to the judgment or sentence in the former proceedings 
and such supplementary orders as to reassignment, re- 


—459— 


CHAPTER 196 


Proceedings 
commenced 
by petition. 


Contents of 
the petition. 


When motions 
may be made. 


Proceedings 
on the petition. 


CHAPTER 196 


Record must 
be kept. 


Successive 
petitions 
not allowed. 


Review. 


Habeas corpus, 


Who may | 
presecute writ. 


Writ for purpose 
of bail. 


Application for, 
how made. 


SESSION LAWS 


trial, custody, bail or discharge as may be necessary and 
proper. If the court finds for the state the petitioner 
shall be returned to the custody of the person to whom 
the writ was directed. 


95-2606. Record Must Be Kept. A court which enter- 
tains a motion pursuant to this chapter must keep a rec- 
ord of the proceedings and enter its findings and conclu- 
sions. 


95-2607. Successive Petitions Not Allowed. All grounds 
for relief claimed by a petitioner under this act must be 
raised in his original or amended petition, and any 
grounds, other than constitutional grounds not $0 raised 
are Waived unless the court on hearing a subseq ent pe- 
tition finds grounds for relief asserted therein which 
could not reasonably have been raised in the original or 
amended petition. 


95-2608. Review. Hither the petitioner or is state 
Montana from an 
may appeal to the Supreme Court of 
order entered on the motion. “The appeal shall be taken 
within six months from the entry of the order. 


CHAPTER 27 
HABEAS CORPUS 


95-2701. Who May Prosecute Writ. Every person 
imprisoned or otherwise restrained of his liberty, within 
this state, may prosecute a writ of habeas corpus to in- 
quire into the cause of such imprisonment or restraint, 
and if illegal to be delivered therefrom. 


95-2702. Writ for Purpose of Bail. When a person 
is imprisoned or detained in custody on any criminal 
charge, for want of bail, such person is entitled to a writ 
of habeas corpus for the purpose of giving bail, upon 
averring that fact in his petition, without alleging that 
he is illegally confined. 


95-2703. Application for, how made. Application for 
the writ is made by petition, signed either by the party 
for whose relief it is intended, or by some person in his 
behalf, and must specify: 


(a) That the person in whose behalf the writ is ap- 
plied for is unlawfully imprisoned or restrained of his 
liberty, why the imprisonment or restraint is unlawful, 
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the officer or person by whom he is so confined or re- 


strained, and the place where, naming all the parties if. 


they are known, or describing them if they are not known. 


(b} The petition must be verified by the oath or affir- 
mation of the party making the application. 


95-2704. By whom issued and before whom return- 
able. The writ of habeas corpus may be granted: 


(a) By the supreme court, or any justice thereof, upon 
petition by or on behalf of any person restrained of his 
liberty in this state. When so issued it may be made re- 
turnabie before the court, or any justice thereof, or before 
any district court or judge thereof. - 


(b} By the district courts or a judge thereof, upon 
petition by or on behalf of any person restrained of his 
liberty in their respeetive counties or districts. 


95-2705. Writ granted without delay. Any court or 
judge authorized to grant the writ, to whom a petition 
therefor is presented, must if it appears that the writ 
ought to issue, grant the same without delay. 


95-2706. Refusal to obey writ. If the person com- 
manded by the writ refuses to obey he shalt he adjudged 
in contempt of court. 


95-2707. Content of writ. 


(a) The writ must be directed to the person having 
custody of or restraining the person on whose behalf the 
application is made, and must eommand hin. to have the 
body of such person before the court, or judge, before 
whom the writ is returnable. at a time and place therein 
specifica. 


(b) The issue or issues to be determined upon return 
of the writ may be stated, either in the writ or in an order 
attached to the writ. If the issue or issues to be deter- 
mined upon return of the writ are not Stated therein, or 
in an order attached thereto then a copy of the petition 
must be attached to the writ. 


99-2708. Service of the writ. 


(a) The writ must be served upon the person to whom 
it is direeted. If the person to whom the writ is directed 
represents a state institution, a copy of the writ shall be 
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served upon the attorney general. If such person repre- 
sents a county institution, a copy of the writ shall be 
served upon the county attorney. 


(b) The writ shall be served by the clerk of court, the 
sheriff or any other officer directed to do so by the court. 


(c} The writ shall be served.in the same manner as 
a summons in civil actions, except when otherwise ex- 
pressly directed by the court or judge. 

95-2709. Return, what to contain. The person upon 
whom the writ is served must make a return and state 
in his return: : 

(a) Whether he has the party in his eustedy pr under 
his power or restraint. 

(b) If he has the party in his custody or under his 
power or restraint, he shall state the authority for and 
cause of such custody or restraint. If the detention is by 
legal process a copy thereof must be annexed to the re- 
sponse. 


Return, what 
to contain. 


(e) If he had the party in his custody or under his 
power or restraint at any time prior or subsequent to the 
date of the writ, but has transferred such custody or re- 
straint to another, the return must state particularly to 
whom, at what time and place, for what cause and by 
what authority such transfer took place. 


(d) The return must be signed by the person making 
the same, and, except when such person is a sworn public 
officer, and makes such return in his official capacity, 
is must be verified by his oath. 


95-2710. Production of person, exception for infirmity 
person, exception or illness. The person commanded by the writ shall bring 
eRe: the detained person according to the command of the 

writ unless it is made to appear by affidavit that because 
of sickness or infirmity such person cannot be brought 
before the judge without danger to his health. If the 
judge is satisfied with the truth of the affidavit he may 
procecd and dispose of the case as if the party had been 
produeed, or the hearing may be postponed until the party 
can be present. 


Hearing on return, 95-2711. Hearing on return. 


(a) The court or judge before whom the writ is re- 
turned must, immediately after the return, proceed to 
hear and examine the return. 


Production of 
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(b) ‘The hearing on the writ may be summary in na- 
ture. 


95-2712. Production of evidence; depositions. Evi- 
dence may be produced and compelled as in civil actions. 
Depositions taken in aceordance with the rules of civil 
procedure may be read as evidence at the hearing on the 
writ. 


95-2713. Disposition of petitioner. If the court finds 
in favor of the petitioner, it shall enter an appropriate 
order with respect to the judgment or sentence in the for- 
mer proceeding and such supplementary orders as to re- 
assignment, retrial, custody, bail or discharge as may be 
necessary and proper. If the court finds for the state the 
petitioner shall be returned to the eustody of the person 
to whom the writ was directed. 


90-2714. Appeal on order of judgment on habeas 
corpus. An appeal may be taken to the supreme court by 
the state from an order of judgment discharging the peti- 
tiener. The court may admit the petitioner to bail pend- 
ing appeal. The appeal shall be taken in the same manner 
as in eivil actions. 


95-2715. Writ and process may issue at any time. 
Any writ or process. authorized by this chapter may be 
issued and served on any day or at any time. 


95-2716. No release for technical defects, A person 
may not be released on a writ of habeas corpus due to 
any teehnieal defeet in commitment not affecting his 
substantial rights. 


Section 2. Sections 94-4716, 94-4716.1, 94-4717, 94-4803, 
94-4805, 94-4901. 94-4902, 94-4903, 94-4904, 94-4905, 94- 
4906, 94-4907, 94-4908, 94-4909, 94-4910, 94-4911, 94-4919, 
94-4913, 94-4914, 94-1915, §4-4916, 94-4917, 94-5601, 94- 
5602, 94-5603, 94-5604, 94-5605, 94-5606, 94-5607, 94-5608, 
94-5609, 94-5610, 945611, 94-5612, 94-5613, 94-5614, 94. 
5615, 94-5616, 94-5617, 94-5618, 94-5619, 94-5801, 94-5802, 
94-5803, 94-5804, 94-5805, 94-5901, 94-5902, 94-5903, 94- 
5904, 94-5905, 94-5906, 94-5907, 94-5908, 94-5909, 94-5910, 
94-5911, 94-5912, $4-5913, 94-5914, 94.5915, 94-5916, 94- 
5917, 94-5918, 94-6001, 94-6002, 94-6003, 94-6004, 94-6005, 
94-6006, 94-6007, 94-6008, 94-6009, 94-6010, 94-6011, 94. 
6012, 94-6013, 94-6014, 94-6015, 94-6016, 94-6017, 94-6018, 
94-6019, 94-6020, 94-6021, 94-6022, 94-6023, 94-6024, 94. 
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6025, 94-6026, 94-6027, 94-6028, 94-6029, 94-6030, 94-6031, 
94.6032, 94-6033, 94-G101, 94-6102, 94-6103, 94-6104, 94- 
6105, 94-6106, 94-6107, 94.6108, 94-6109, 94-6110, 94-6111, 
94-6112, 94-6113, 94-6114, 94-6115, 94-6116, 94-6117, 94- 
G118, 94-6119, 94-6120, 94-6121, 94-6122, 94-6123, 94-6124, 
94-6125, 94-6201, 94-6202, 94-6203, 94-6204, 94-6205, 94. 
6206, 94-6207, 94-6208, 94-6301, 94-6302, 94-6303, 94-6304, 
94-6305, 94-6306, 94-6307, 94-6308, 94-6309, 94-6310, 94- 
6311, 94-6312, 94-6313, 94-6314, 946315, 94-6316, 94-6317, 
94-6318, 94-6319, 94-6320, 94-6321, 94.6322, 94-6323, 94- 
6324, 94-6325, 94-6326, 94-6327, 94-6328, 94-6329, 94-6330, 
94-6331, 94-6332, 94-6333, 94-6334, 94-6335, 94-6401, 94- 
6402, 94-6403, 94-6404, 94-6405, 94-6406, 94- 6407) 94-6407.1, 
94-6408, 94.6409, 94-6410, 94-6411, 94-6412, 986413, 94- 
6429, 94-6426, 94-6427, 94-6428, 94-6430, 94-6431, 94-6432, 

94-6433, 94-6434, 94-6501, 94-6502, 94-6503, 94-6504, 94- 
6505, 94-6506, 94-6507, 94-6508, 94-6509, 94-6510, 94-6511, 
94-6512, 94-6513, 94-6514, 94-6515, 94-6516, 94-6601, 94- 
6602, 94-6603, 94-6604, 94-6605, 94-6701, 94-6702, 94-6703, 
94-6704, 94-6705, 94-6706, 94-6707, 94-6708, 94-6709, 94- 
6710, 94-6711, 94-6801, 94-6802, 94-6803, 94-6804, 94-6805, 
94-6809, 94-6901, 94-6902, 94-6903, 94-6904, 94-6905, 94- 
6906, 94.6907, 94-6908, 94-6909, 94-6910, 94-6911, 94-6912, 

94.6913, 94-7001, 94-7002, 94-7003, 94-7004, 94.7005, 94- 
7006, 94-7007, 94-7008, 94-7009, 94-7010, 94-7011, 94-7012, 

94-7013, 94-7101, 94-7102, 94-7103, 94-7104, 94-7105, 94- 
7106, 94-7107, 94-7108, 94-7109, 94-7110, 94-7111, 94-7112, 
94-7113, 94-7114, 94-7115, 94-7116, 94-7117, 94-7118, 94- 
7119, 94-7120, 94-7121, 94-7122, 94-7123, 94-7124, 94-7125, 
94-7126, 94-7127, 94-7128, 94-7201, 94-7202, 94-7205, 94- 
7221, 94-7222, 94-7223, 94-7224, 94-7225, 94-7226, 94-7227, 
94-7228, 94-7229, 94-7230, 94-7231, 94-7232, 94-7233, 94- 
7235, 94-7236, 94-7237, 94-7238, 94-7239, 94-7301, 94-7302, 
94-7303, 94-7304, 94-7305, 94-7306, 94-7308, 94-7401, 94- 
7402, 94-7403, 94-7404, 94-7405, 94-7406, 94-7407, 94-7408, 
94-7409, 94-7410, 94-7411, 94-7412, 94-7413, 94-7414, 94- 
7415, 94-7416, 94-7417, 94-7418, 94-7419, 94-7420, 94-7501, 
94-7502, 94-7503, 94-7504, 94-7505, 94-7506, 94-7507, 94- 
7508, 94-7601, 94-7602, 94-7603, 94-7604, 94-7605, 94-7701, 
94-7702, 94-7703, 94-7704, 94-7801, 94-7802, 94-7803, 94- 
7804, 94-7805, 94-7806, 94.7807, 94.7808, 94-7809, 94-7810, 
94-7811, 94-7812, 94-7818, 94-7814, 94-7815, 94-7816, 94- 
7817, 94-7818, 94-7819, 94-7820, 94-7821, 94-7822, 94-7823, 
94-7824, 94-7825, 94-7826, 94-7827, 94-7828, 94-7829, 94- 
7830, 94-7831, 94-7832, 94-7833, 94-7834, 94-7835, 94-7836, 
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94-7837, 94-7838, 94-7839, 94-7840, 94-7841, 94-8001, 94- 
8002, 94-8003, 94-8004, 94-8005, 94-8006, 94-8007, 94-8008, 
94-8009, 94-8010, 94-8011, 94-8012, 94-8013, 94-8014, 94- 
8015, 94-8016, 94-8017, 94-8018, 94-8019, 94-8020, 94-8021, 
94-8022, 94-8023, 94-8101, 94-8102, 94-8103, 94-8104, 94. 
8105, 94-8106, 94-8107, 94-8108, 94-8109, 94-8110, 94-8111, 
94-8112, 94-8113, 94-8114, 94-8201, 94-8202, 94-8203, 94- 
8204, 94-8205, 94-8206, 94-8207, 94-8208, 94-8209, 94-8210, 
94-8211, 94-8212, 94.8213, 94.8214, 94-8215, 94-8301, 94- 
8302, 94-8303, 94-8304, 94-8305, 94-8306, 94-8307, 94-8401, 
94-8402, 94-8403, 94-8404, 94-8405, 94-8501, 94-8502, 94- 
8503, 94-8504, 94-8505, 94-8506, 94-8507, 94-8601, 94-8602, 
94-8603, 94-8604, 94-8605, 94-8701, 94-8702, 94-8703, 94- 
8704, 94-8705, 94-8706, 94-8707, 94-8708, 94.8709, 94-8710, 
94-8711, 94-8712, 94-8713, 94-8714, 94-8715, 94-8716, 94- 
8717, 94-8718, 94-8901, 94-8902, 94-8903, 94-8904, 94-8905, 
94-8906, 94-8907, 94-8908, 94-8909, 94.9101, 94.9102, 94- 
9108, 94-9104, 94-9105, 94-9106, 94-9107, 94-9108, 94-9109, 
94-9110, 94-9111, 94-9112, 94-9301, 94-9302, 94-9303, 94- 
9304, 94-9305, 94-9306, 94-9401, 94-9402, 94-9403, 94-9501, 
94-9502, 94-9503, 94-9504, 94-9505, 94-9506, 94-9507, 94- 
9601, 94-9602, 94-9603, 96-9604, 94-9605, 94-9606, 94-9607, 
94-9608, 94-9609, 94-9610, 94-9701, 94-9702, 94-9703, 94- 
9704, 94-9705, 94-9706, 94-9707, 94-100-1, 94-100-2, 94-100- 
8, 94-100-4, 94-100-5, 94-100-6, 94-100-7, 94-100-8, 94-100.9, 
94-100-10, 94-10-11, 94-100-12, 94-100-13, 94-100-14, 94-100- 
15, 94-100-16, 94-100-17, 94-100-18, 94-100-19, 94-100-20, 

94.100-21, 94-100-22, 94-100-23, 94-100-24, 94-100-25, 94-100. 
26, 94-10-27, 94-100-28, 94-100-29, 94-10-30, 94-100-31, 94- 
100-32, 94-100-33, 94-100-34, 94-100-35, 94-100-36, 94-100-37, 
94-100-38, 94-100-39, 94-100-40, 94-100-41, 94-100-42, 94- 
100-43, 94-100-44, 94-100-45, 94-100-46, 94-101-1, 94-1012, 
94-01-83, 94-101-4, 94-101-5, 94-101-6, 94-101-7, 94-101-8, 94- 
101-9, 94-101-10, 94-101-11, 94.-101-12, 94-101-13, 94-101-14, 
94-101-15, 94-101-16, 94-101-17, 94-101-18, 94-101-19, 94. 
101-20, 94-101-21, 94-101-22, 94-101-23, 94-101-24, 94-101. 
25, 94-101-26, 94-101-27, 94-101-28, 94-101-29, 94-101-30, 

94-101-31, 94-101-32, 94-101-38, 94-201-1, 94-201-2, 94-201- 
3, 94-201-4, 94-201-5, 94-201-6, 94-201-7, 94-201-8, 94-201-9, 

94-201-10, 94-201-11, 94-201-12, 94-201-13, 94-301-1, 94-301. 

2, 94-301-3, 94-301-4, 94-301-5, 94-301-6, 94-301-7, 94-3018, 

94-301-9, 94-301-10, 94-301-11, 94-301-12, 94-301-13, 94-301. 

14, 94-301-15, 94-301-16, 94-301-17, 94-301-18, 94-301-19, 

94-301-20, 94-301-21, 94-601-1, 94-601-2, 94-601-3, R.C.M. 
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CHAPTER 196 


CHAPTERS 196-197 


Severability clause. 


SESSION LAWS 


1947 and all acts and parts of acts in conflict herewith 
are hereby repealed. 


Section 3. The Montana Code of Criminal Procedure 
is effective January 1, 1968, and its provisions apply to 
all proceedings in prosecutions for crimes alleged to have 
been committed on or after that date. 


Section 4. It is the intent of, the legislative assembly 
that if a part of this aet is invalid, all valid parts that 
are severable from the invalid part remain in effect. 
If a part of this act is invalid in one or more of its appli- 
cations, the part remains im effect in all valid applica- 
tions that are severable from the invalid applications. 


Approved: February 28, 1967. 


CHAPTER 197 


An aet for the codifieation and general revision of the 
laws relating to the state board of health; amending 
Sections 27-112 and 27-202, R.C.M. 1947, and repealing 
Sections 69-101 through 69-103, 69-105, 69-105.1, 69- 
105.2, 69-105.8, 69-105.4, 69-107, 69-109 through 69-127, 
69-201 through 69-208, 69-301, 69-303 through 69-319, 
69-401 through 69-404, 69-501 through 69-536, 69-536.1, 
69-536.2, 69-537 through 69-539, 69-601 through 69-609, 
69-701 through 69-712, 69-801 through 69-817, 69-901, 
69-902, 69-1001 through 69-1025, 69-1122 through 69- 
1138, 69-1201 through 69-1220, 69-1301 through 69-1320, 
69-1326 through 69-1346, 69-2001 through 69-2004, 69- 
2201, 69-2202, 69-2301 through 69-2310, 69-2407 through 
69-2421, 69-2501 through 69-2504, 69-2601 through 69- 
2608, 69-2901 through 69-2918, 69-3001 through 69-3004, 
69-3007 through 69-3016, 69-3016.1, 69-3017, 69-3018, 
69-3101 through 69-3112, 69-3201 through 69-3210, 69- 
3801 through 69-3813, R.C.M. 1947. 


It is the intent of the legislative assembly that all non- 
amendatory sections of this bill be codified in Title 69, 
Revised Codes of Montana, 1947, with the subject matter 
under each heading assigned to a separate chapter of that 
title. 
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FORTIETH LEGISLATIVE ASSEMBLY 


Be it enacted by the Legislative Assembly of the State of Montana: 
State Board of Health 


Section 1. There is a state department of health 
within the executive branch of state government. 

Section 2. As used in this act, unless the context 
clearly indicates otherwise ; 


(1) “State board” means the state board of health; 


{2) “Department” means the state department of 
health ; 


(3} “Executive officer’ means the director of the 
state department of health; 


(4) “Communicabie disease” means a disease desig- 
nated communicable by the state board. 


Section 3. (1) The state board consists of seven (7) 
members appointed by the governor for terms of seven 
(7) years with the consent of the senate. An appoint- 
ment to replace a member whose term has expired shall 
be for seven (7) years. An appointment to replace a mem- 
ber whose term has not expired shall be for the re- 
mainder of the term. 


(2) Membership of the state board shall include: 


(a) three (3) persons who have the degree of doctor 
of medicine; 


(b) one (1) person who has the degree of doctor of 
dental surgery ; 


{e) three (8) persons who have demonstrated in- 
telligent and active interest in the field of public health 
who do not hold the degree of doctor of medicine or 
doctor of dental surgery. 


(3) Terms of members holding office when this act 
becomes effective shall not be affected. 


Section 4. (1) The state board shall elect a chair- 
man and other necessary officers and may adopt by-laws 
governing meetings. The executive officer shall serve as 
secretary to the state board. Four (4) members eonsti- 
tute a quorum for the transaction of business. 


(2) The state board shall meet once every two (2) 
months and may hold additional meetings on the call of 
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